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ACCIDENT  AFD  CASUALTY 
IKSTJRAI^fCE  GOMPAKY  OF 
"flFTERTHUR,    SV/ITZER- 
LAFD,   a  corporation. 

Appellant, 


V, 


NICHOLAS   PHRRE,    SID^!EY 
J.    PEERS,   Administrator 
of  the  Estate   of  V/illiam 
Atley  Peers,   Deceased,   and 
ROBERT  ECI'ERT,   a  minor, 

Appellees, 


/I   \y 


APPEAL  FROi:  SUPERIOR 
COLTRT,    COOK  COWTTY. 


8  39I.A,  51 


I'TR.  JUSTICE  FRIEI^H)  DELIVERED  THE  OPII^ION  OF  THE 
COURT. 

On  June  I6,  I946  William  Atley  Peers,  then  seven 
years  old,  was  drowned  in  a  water-filled  gravel  pit  on  a 
ten-acre  tract  of  land  in  Skokie,  Illinois,  owned  by 
Nicholas  Pierre,  a  contractor  engaged  in  the  business  of 
excavating,  grading  and  trucking.   Shortly  thereafter,  on 
August  19,  1946,  Robert  Eckert,  a  minor  two  and  one-half 
years  old,  was  injured  on   the  same  property.   Peers'  admin- 
istrator brought  suit  in  the  Circuit  Court  against  the  de- 
fendant Pierre  to  recover  damages  for  the  alleged  wrongful 
death  of  the  boy,  claiming  that  the  gravel  pit  was  an  attrac- 
tive nuisance,  and  alleging  that  Pierre  was  negligent  in 
allowing  the  place  to  remain  unguarded,  unencl-^sed  and  ripen 
and  free  of  access  to  children  in  the  neighborhood.  The 
defendant  Pierre  requested  plaintiff  Accident  and  Casualty 
Insurance  Company  of  V/interthur,  Switzerland,  to  defend, 
and  the  insurance  company,  denying  coverage  under  the  policy 
which  it  had  issued  to  defendant  Pierre,  defended  under  a 
non-v/aiver  agreement.   Subsequently  the  company  brought  an 
action  in  equity  under  secti'-'n  ^7-1/2  rf  the  Civil  Practice 
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\      Act  (Illo  Rgv.  Stat.  1947,  ch.  110,  sec.  iSl.l)  for  a  declar- 
atory decree  that  the  liability,  if  any,  of  the  defendant 
Pierre  to  Peers  as  administrator  and  to  Robert  Eckert  was 

I   not  v/ithin  the  coverage  provisions  of  plaintiff's  policy. 
Following  the  entry  of  the  decree  in  the  trial  court  in  the 
present  case,  the  v/rongful  death  action  v/as  tried  in  the 
Circuit  Court,  resulting  in  a  verdict  f^r  the  defendant  con- 
tractor Pierre,   Thereupon  plaintiff  appealed  fr'->in  that  judg- 
ment, which  was  affirmed  in  Peers.  Adm. ^  etc.  v.  Pierre,  33^ 
111,  App,  134,  the  court  being  of  the  -pinion  that  the  gravel 
pit  did  not  come  within  the  dcctrine  of  an  attractive  nul-- 
sance.   The  Eckert  claim  was  adjusted  in  the  Probate  Court, 
I  These  two  matters  having  been  finally  disposed  of,  there 
remains  nothing  in  this  proceeding  except  the  question 
whether  the  plaintiff  insurance  company  is  liable  for  suit 
money  and  crsts.   The  chancellor  who  tried  the  Instant  pro- 
ceeding for  a  declaratory  judgment  found  the  issues  in  favor 
of  defendant  Mcholas  Pierre  and  against  the  insurance  com- 
pany, and  decreed  that  the  policy  covered,  within  the  limits 
of  liability  therein  specified,  the  liability  of  Pierre 
arising  out  of  the  •occurrences  complained  of, 

A  recital  of  some  of  the  salient  facts,  none  of 
which  were  in  dispute,  is  essential  to  an  understanding  of 
the  question  presented.   Fich^ilas  Pierre  conducted  his  busi- 
ness of  excavating,  grading  and  trucking  from  4341  Simpson 
street,  .Skckie,  Illinois,  which  was  both  his  home  and  his 
place  of  business,   Eo  had  a  cuple  of  garages  at  this  ad- 
dress, stored  some  equipment  there,  and  had  his  office  in 
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his  home.  About  a  mile  frnm  his  home  Pierre  also  owned  a 
ten-acre  tract j  a  house,  a  barn  and  a  couple  of  frame  build- 
ings were  l':^cated  on  this  property.   The  house  was  occupied 
by  Pierre's  tenant.   The  property  also  contained  the  sand  or 
gravel  pit  in  which  Peers  was  dr^-wned  and  Eckert  injured.   On 
this  tract  Pierre  kept  certain  equipment  for  taking  sand  and 
gravel  fr-^m  the  pit  which  he  used  in  connection  with  his 
business  as  a  cr>ntractor,  A  number  of  men  were  employed  on 
the  premises,  loading  and  hauling  gravel. 

Effective  February  14,  I946  and  for  the  period  of 
one   year  following,  the  plaintiff  issued  to  defendant 
Nicholas  Pierre  its  liability  policy  No,  MC  20933,  covering 
defendant's  bcdily-injury  liability  against  the  hazards  of 
promise  operations  and  contractual  undertakings  tc^  the  extent 
of  $10,000,00  for  each  person  and  $20,000,00  for  each  acci- 
dent.  In  the  Declarations,  made  a  part  of  the  policy,  it  is 
I  stated  that  the  address  of  defendant  Pierre  was  4341  Simpson 
street,  Skokie,  Illin'^is,  and  that  the  "Location  o^f  all 
Buildings,  Yards,  Premises  and  V/ork  Places  crnstituting  the 
Insured's  permanent  locations"  is  at  the  same  address.   It 
also  pr'-vidod,  under  the  exclusion  clauses,  that  the  policy 
did  not  apply  "to  operations  on  cr  from  other  premises  owned, 
rented  or  controlled  by  the  Insured."  The  gravamen  of  plain- 
tiff's crntention  is  that  under  the  exclusion  clause  the  pol- 
icy does  net  apply  tr  operations  en  or  from  other  premises 
owned,  rented  or  controlled  by  the  insured  unless  such  premises 
are  listed  as  such  in  the  Declarations  and  the  premium  charges 
are  adjusted  accordingly.  Its  counsel  argue  that  the  ten-acre 
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tract  was  not  a  part  of  the  insured's  permanent  Ir^cation,  but 
was  appr'xlnately  a  mile  distant  therefr'ni  that  it  is  not 
described  or  set  up  in  the  Declarations  attached  to  the  policy 
or  in  the  p-^licy  Itself  or  by  any  endorsement  thereto  as  one 
of  the  insured's  permanent  1^ cations |  and  therefore  it  is  said 
that  a  reas'  nable  construction  of  the  statement  crntained  in 
the  Declarations,  "Lccatinn  of  all  Buildings,  Yards,  Premises 
and  V/ork  Places  c'-'nstituting  the  Insured's  permanent  l.'^cations," 
excludes  from  the  cvorage  the  liability  f  the  insured  arising 
out  of  the  ownership,  maintenance  or  use  -f  the  ten-acre  tract. 

The  controversy  centers  around  the  function  of  ex- 
clusion clauses  in  the  policy  and  various  d'cisif>ns  are  cited 
by  plaintiff  to  support  its  contention  that  the  exclusion 
clause,  was  improperly  disregarded  by  the  chancell'"r.   Plain- 
tiff argues  for  a  narrow  construction  of  the  policy.  Crntracts 
are  prepared  by  the  insurance  company,  and  under  the  rule  often 
enunciated  in  this  state,  ambigucus  v/ords  or  terras  are  construed 
against  the  insurer.   Lenkutis  v^  K.  Y.  Life  Ins.  C^. ^    374  111, 
136;  James  v.  Kctropolitan  Life  Ins.  Co..  331  111.  App ,   285. 
"^rom  the  undisputed  evidence  it  appears  that  defendant  caused 
certain  gravel  and  dirt  t"  be  trucked  from  the  property  situ- 
ated on  the  ten-acre  tract  in  ccnnection  v.'ith  his  business.  We 

■  think  this  wr^rk,  labor  and  equipment  were  v/ithin  the  "Purposes 
of  Use  "'^-"-^-Grading  of  Land — Not  Otherwise  Classified —  Including 

;Borr<-^wing,  Filling  or  Back-Fllling,"  The  ac-idents  to  the  two 
boys  were  not  caused  by  the  ownership  of  the  property  but  re- 
sulted from  a  hazard  v/hich  existed  because  of  the  operation  of 
the  ten-acre  tract.   It  seems  t-:  us  to  be  a  fair  interpretation 
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cf  the  pclicy  that  it  was  intended  t--  cover  work  and  opera- 
tions of  that  kind  en  the  ten-acre  tract. 

The  chancellor  evidently  resolved  the  controversy 
upon  the  ther-ry  that  the  accident  actually  er^-se  out  of  the 
operation,  and  that  ownership  '';f  the  ten-acre  tract  was  in- 
cidental. We  agree  with  his  c- nclusir'ns,  and  accordingly  the 
decree  of  the  Superior  Court  is  affirmed. 

Decree  affirned, 

Sullivan,  P.  J,,  and  Scanlan,  J,,  concur. 
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ARCO  ELECTRONICS,    INCORPORATED, 
a  corporation. 

Appellee, 

V. 

PRODUCT  Fj\TOPACTURIKG  &  ENGINEER- 
ING CORPORATION,   a  corporation, 

Appellant. 


APPEAL  FROM  CIRCUIT 
COURT,    COOK  COUNTY, 


^^^    I.L 
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MR,    PRESIDING  JTJSTICE  FRIEND  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  brought  suit  to  recover  the  balance  of  a 
cash  payment  made  to  defendant  under  the  terms  of  a 
written  agreement  dated  March  20,  1946,  and  supplemented 
by  written  memorandum  of  September  19,  1946.  A  jury  was 
impanelled,  and  at  the  close  of  all  the  evidence  plain- 
tiff's motion  to  instruct  the  jury  to  return  a  verdict 
finding  the  issues  in  its  favor  and  assessing  damages 
in  the  sum  of  $21,326.40  was  allowed,  and  judgment  was 
entered  accordingly.  Defendant  appeals. 

It  appears  that  on  March  20,  I946  the  parties 
entered  into  a  written  contract  wherein  defendant  agreed 
to  manufacture  and  ship,  and  plaintiff  agreed  to  purchase, 
200,000  phonograph  motor  and  turntable  units.  As  a 
deposit  against  this  contract  plaintiff  delivered  to 
defendant  the  sum  of  $25,000.00  in  cash.   The  purchase 
price  of  these  units  as  provided  by  the  contract  was  the 
price  to  be  fixed  in  the  future  by  the  Office  of  Price 
Administration,  which  "should  be  approximately  One  and 
75/100  ($1.75)  Dollars  per  unit."  The  contract  and  supple- 
ment thereto  called  for  a  schedule  of  delivery  of  the  units 
which  defendant  utterly  failed  to  attain,  only  1792  units 
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having  been  delivered  up  to  the  tine  plaintiff  rescinded 
the  contract  late  in  Hovember  1946,  After  the  supple- 
mental agreement  was  entered  into  defendant  advised 
plaintiff  that  it  had  units  ready  to  deliver.   Plain- 
tiff requested  shipment,  but  because  of  a  dispute  as  to 
the  unit  price  no  shipment  was  made,  and  finally  plain- 
tiff rescinded  the  contract  and  brought  suit  to  recover 
the  balance  due  from  its  $25,000.00  deposit. 

The  principal  ground  urged  for  reversal  is  that 
the  court  coramitted  reversible  error  in  directing  a 
verdict  for  plaintiff  at  the  close  of  all  the  evidence 
and  giving  the  jury  a  mandatory  instruction  to  assess 
plaintiff's  damages  at  $21,326,40,   It  is  argued  that 
there  v.'ere  several  vital  issues  of  fact  which  should 
have  been  submitted  to  the  jury,  and  that  the  court  in- 
vaded the  province  of  the  jury  by  determining  these  facts 
and  computing  the  balance  to  which  plaintiff  was  entitled 
from  the  $25,000.00  deposit.  Defendant's  breach  of  the 
contract  of  sale  was  not  made  an  issue  of  fact  at  the 
trial.   Defendant  concedes  in  its  brief  that  "the  crux 
of  the  matter  was  the  price  per  unit"  for  the  purpose  of 
determining  the  credit  to  which  defendant  was  entitled 
for  the  1792  units  theretofore  shipped.   There  was  no 
other  controverted  issue.  Plaintiff  does  not  make  any 
claim  for  damages j  it  merely  sought  to  recover  a  refund 
of  the  balance  of  its  cash  deposit.  With  respect  to 
price,  the  applicable  provisions  of  the  contract  are  as 
follows:   "The  price  of  each  unit  is  to  be  determined  at 
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a  later  date  and  both  the  Purchaser  and  Seller  agree  to 
accept  whatever  ceiling  price  per  unit  is  determined  by 
the  Office  of  Price  Administration,  v/hich  price  should  be 
approximately  One  and  75/100  ($1,75)  Dollars  per  unit.   In 
the  event  that  the  Office  of  Price  Administration  fails  to 
fix  a  ceiling  price  or  in  the  event  that  that  agency  is 
abolished,  the  price  of  the  units  is  to  be  settled  by 
negotiation  between  the  parties  hereto,"  It  v.'as  not  until 
November  13,  1946  that  defendant  finally  mailed  plaintiff 
the  complete  pricing  decision  made  by  the  Office  of  Price 
Administration  which  indicated  the  maximum  prices  chargeable 
to  three  different  classifications  of  traders,  namely,  $2.05, 
$3.48  and  $7.74,  The  failure  or  refusal  of  defendant  to  ship 
units  v/hich  were  ready  for  shipment  may  be  ascribed  to  the 
fact  that  defendant  demanded  the  price  fixed  in  one  of  the 
classifications,  namely,  $3.48  per  unit.   Under  the  stipu- 
lated contract  price  of  "approximately  One  and  75/100 
($1,75)  Dollars  per  unit,"  plaintiff  would  have  been  required 
to  pay  for  200,000  lonits  the  sum  of  $350,000.00.   Under  the 
price  of  $3.48  which  defendant  demanded,  plaintiff  would 
have  been  required  tr  pay  for  the  same  number  of  units  the 
sun  of  $696,000.00,  or  an  additional  $346,000.00,  The 
Office  of  Price  Administration  fixed  the  price  of  $2,05 
for  manufacturers  and  the  higher  price  of  $3.48  for  jobbers 
or  dealers,  and  it  was  defendant's  contention  that  the 
status  of  plaintiff  should  be  the  determinative  factor  in 
interpreting  the  OPA  directive.  Defendant's  testimony 
tended  to  prove  that  plaintiff  was  not  a  manufacturer, 


whereas  on  the  other  hand  plaintiff  introduced  evidence  to 
l]  the  contrary.   It  is  urged  that  the  status  of  plaintiff  and 
/  /   the  relationship  of  the  parties  thus  became  issues  of  fact 
/  /   for  the  jury  as  they  related  to  the  OPA  fixed  prices.  How- 
ever, whether  or  not  plaintiff  was  a  jobber  or  manufacturer 
is  of  secondary  importance  because  the  price  fixed  by  the 
parties  ¥;as  "approximately  One  and  75/100  ($1,75)  Dollars 
per  unit,"  The  OPA  pricing  order  thus  became  persuasive 
■"■"''^   only  to  the  point  where  $2,05  was  the  closest  price  to  $1,75| 
the  sole  purpose  in  relying  on  the  OPA  prices  was  because 
they  were  set  to  fix  a  legal  maximum.  There  vras  nothing 
in  OPA  regulations  to  prevent  defendant  from  selling  at  a 
.   lesser  price,  and  the  ultimate  rights  of  the  parties  must 
be  found  in  the  contract.   Since  they  had  stipulated  the 
price  to  be  approximately  $1.75>  we  think  it  was  entirely 
proper  for  the  court  to  accept  the  closest  price  to  $1.75 
designated  in  the  OPA  price-fixing  order,  which  was  $2,05. 
This  gave  defendant  approximately  30  cents  more  per  unit 
than  it  had  originally  asked  for.  Under  the  provisions  of 
the  contract  it  would  have  been  absurd  to  expect  plaintiff 
to  pay  substantially  twice  as  much  for  the  units  as  it  had 
agreed  to  do.   In  Blonnin.gton  Canning  Co.  v.  Union  Can  Co., 
94  111,  App.  62,  the  court  held  that  the  word  "approximately" 
is  susceptible  of  reasonably  specific  meaning.   It  was 
the  duty  of  the  court  to  interpret  the  provisions  of  the  con- 
tract, and  in  adopting  the  nearest  maximum  price  fixed  by 
the  OPA,  i,e,,  $2,05,  the  court  committed  no  error. 
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The  arithnetical  calculation  made  by  the  court  of 
which  defendant  conplalns,  follov/ed  as  a  natter  of  course. 
Multiplying  1792  units  which  had  been  delivered  by  defend- 
ant at  $2.05  each,  the  court  arrived  at  the  figure  of 
$3673.60.  Deducting  that  anount  from  $2^,000.00  which 
plaintiff  had  deposited,  left  the  difference  of  $21,326.40, 
for  which  the  jury  was  directed  to  return  a  verdict  in 
favor  of  plaintiff.  Under  the  circunstances  we  think  the 
court  properly  resolved  the  only  controversial  issue  by  a 
judicial  interpretation  of  the  contract  and  directed  a 
verdict  in  accordance  with  the  r^nly  balance  which 
arithnetical  calculation  could  produce. 

The  judgment  of  the  Circuit  Court  is  therefore 
approved. 

Judgnent  approved. 

Scanlan  and  Sullivan,  JJ.,  ccncur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
ex  rel*  JOHN  S.  RUSCH^ 

Appellee) 


V, 


APPEAL  FROM  COUNTY 
COURT  OF  COOK 
CCUCTY. 


THERESA  PARTIPILO,   EMILY  AtlADEI, 
BETTY  STANLEY,    GRACE   TORTORELLO 
and  mRY  DEL  CONTS,  ^    r^    r>  ^ 

Appellants.  )  3  O^ 

Jffi.  JUSTICE  SCAKLAN  DELIVERED  THE  OPINION  OF  THE 
COURT. 

An  order  was  entered  in  the  County  court  of  Cook 
county  granting  John  S.  Rusch,  Chief  Clerk  of  the  Board 
of  Election  Comruissioners  of  the  City  of  Chicago,  leave 
to  file  the  following  verified  petition; 

"2.  That  on  the  3rd  day  of  June,  1946,  an  election 
was  held  in  the  City  of  Chicago,  County  and  State  as  afore- 
said, for  the  election  of  judges  of  the  Circuit  and 
Superior  Courts  of  Cook  County,  and  also  for  certain 
propositions  that  were  submitted  to  the  electorate  at 
said  election, 

"3.  That  at  and  during  said  election  the  following 
named  persons  hereinafter  called  the  respondents,  served 
in  the  election  precinct  knovm  as  the  37th  precinct  of  the 
26th  ward  of  said  city  of  Chicago,  as  judges  and  clerks  of 
election,  as  indicated  opposite  their  names,  respectively, 
towlt; 


"Theresa  Partipilo 

Emily  Amadel 
Betty  Stanley 
Grace  Tortorello 
Mary  DelConte 


Republican  Judge 
Republican  Judge 
Democratic  Judge 
Republican  Clerk 
Democratic  Clerk 


"4.   That  at  and  during  said  election  each  of  the 
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said  respondents  whv-'  served  at  said  election  misconducted 
and  misbehaved  himself  as  such  judge  f^v   clerk  of  election, 
as  more  fully  hereinafter  appears,  and  that,  as  to  each 
of  said  respondents,  his  iiiisconduct  and  misbehavior  con- 
stituted, as  your  petitioner  is  advised,  informed  and  be- 
lieves, a  contempt  or  contempts  of  this  Honorable  Court, 
said  respondents  being  officers  of  the  County  Court. 

"5.   That  petitioner  is  informed  and  believes  that 
said  respondents  permitted  applications  to  be  presented 
and  filed  and  ballots  to  be  cast  in  the  names  of  persons 
who  did  not  persi^nally  appear  at  the  polling  place  and 
vote  in  said  June  3rd,  1946,  electioni  permitted  appli- 
cations crntaining  the  forged  signatures  of  voters  to  be 
presented  and  filed  and  ballots  cast  in  the  names  of  the 
same  J  made  a  false  canvass  and  return  of  the  votes  cast, 

"?Jherefore  your  pctiti'-'ner  respectfully  prays  that 
an  order  and  rule  may  be  entered  by  this  Honorable  Court 
against  each  of  aforesaid  respondents,  commanding  him  to 
be  and  appear  in  this  court  at  a  time  to  be  designated  in 
said  order,  then  and  there  to  show  cause,  if  any  he  can, 
why  he,  as  an  officer  of  said  court,  should  not  be  adjudged 
guilty  of  a  contempt  or  contempts  of  this  court  for  mis- 
conduct and  misbehavior  in  office,  and  on  account  of  the 
m.atters  and  things  hereinbefore  alleged," 

Respondents  were  ruled  to  show  cause  why  they  should 
not  be  adjudged  guilty  of  contempt  and  punished  for  con- 
tempt, and  writs  of  attachment  were  ordered  issued  against 
them.  After  a  hearing  upon  the  petition  and  answers  the 
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following  judgment  order  v;as  entered: 

"This  matter  coming  on  to  be  heard  on  the  verified 
petition  filed  herein  and  the  oral  plea  of  'Not  Guilty'  of 
the  respondents,  the  Court  having  heard  the  testimony  of 
witnesses,  and  the  respondents  having  testified  in  their 
own  behalf,  and  having  examined  all  of  the  evidence  and 
having  heard  the  arguments  of  counsel,  FIIJDS: 

"That  Theresa  Partipilo  served  as  Republican  Judge, 
Emily  Amadel  served  as  Republican  Judge,  Grace  Tortorello 
served  as  Republican  Clerk,  Betty  Stanley  served  as 
Democratic  Judge  and  Mary  Del  Conte  served  as  Democratic 
Clerk  at  the  Elections  held  June  3,  19^-6,  and  as  such 
were  officers  of  the  County  Court  of  Cook  County: 

"THE  COURT  FURTHER  Fir'T)S,  that  the  respondents, 
Theresa  Partipilo,  Emily  Amadei,  Grace  Tortorello,  Betty 
Stanley  and  Mary  Del  Conte  v/ere  guilty  of  misconduct,  mis- 
behavior in  office  as  officers  of  the  County  Court  in  the 
conduct  of  the  elections  held  June  3,  1946,  in  the  37th 
Precinct  of  the  26th  Y/ard  of  the  City  of  Chicago,  County 
of  Cook,  Illinois;  and  the  County  Court  further  finds, 
that  the  said  respondents  because  of  such  misconduct  and 
misbehavior  in  office  as  election  officials  of  said 
precinct  and  v/ard,  are  guilty  of  contempt  of  the  County 
Court  of  Cook  Countyj 

"IT  IS  ORDERED,  that  the  respondents,  Theresa 
PartipilO;,  Grace  Tortorello  and  Mary  DelConte  be  fined  In 
the  sum  of  Fifty  Dollars  ($50.00)  each,  and  that  each  pay 
said  fine  to  the  Clerk  of  this  Court  instanter,  and  the 
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failure  or  refusal  of  each  to  pay  said  fine,  each  of  said 
respondents  stands  committed  tr-  the  County  Jail  of  Cook 
County  until  said  fine  is  paid  or  satisfied  by  allowance 
of  the  sum  of  Tv^ro  Dollars  and  Fifty  Cents  ($2.5o)  for 
each  day  each  respondent  stands  connltted, 

IT  IS  FURTHER  ORDERED,  that  the  respondents  Emily 
Amadei  and  Betty  Stanley  be  committed  to  the  County  Jail 
for  a  period  of  three  (3)  months  each| 

"IT  IS  FURTHER  ORDERED,  that  the  Sheriff  of  Cook 
County  take  into  custody  the  respondents,  Emily  Anadei 
and  Betty  Stanley  and  to  hold  the  said  respondents,  Emily 
Amadei  and  Betty  Stanley  safe  in  his  custody  in  the 
County  Jail  for  a  period  of  three  (3)  months,  unless 
otherwise  discharged  by  lav/," 

Respondents  appeal. 

Respondents  concede  that  applications  for  ballots-  ■ 
filed  in  the  precinct  v/ere  not  genuine  but  they  claim  that 
they  had  no  knowledge  or  means  of  knov/ledge  whereby  they 
could  have  known  or  should  have  kn^wn  that  such  applica- 
tions were  not  genuine,  and  deny  that  they  are  in  any 
manner  guilty  of  any  of  the  charges  against  them  or 
responsible,  therefore,  by  act  or  omission,  for  the 
presence  of  the  spurious  applications,  and  they  contend 
that  petitioner  failed  to  present  any  convincing  evidence 
that  any  of  respondents  committed  any  wrongful  act  or  had 
any  knowledge  or  means  of  knowledge  of  the  commission  of 
any  wrongful  act.  Respondent  Ainadei  had  served  as  a  judge 
of  election  for  eight  years|  respondent  Stanley  had  been  a 


judge  of  election  four  tines  prior  to  the  election  in 
questioni  respondent  Tortcrello  had  been  a  clerk  of  elec- 
tion at  an  election  held  four  years  prior  to  the  one  in 
questioni  respondent  Del  Conte  v/as  serving  as  an  election 
official  for  the  first  time,  and  respondent  Partipilo  was 
sworn  in  as  a  substitute  judge  at  10  A.M.   There  were  no 
political  w-rkers  nor  watchers  in  the  polling  place  during 
the  day.   It  is  undisputed  that  respondents  were  in  exclu- 
sive control  of  the  election  machinery  during  the  entire 
day  and  were  not  hampered  by  anyone  in  the  performance 
of  their  duties.   There  were  212  applications  for  ballots 
signed  during  the  day.  Rudolph  B,  Salmon,  an  expert  exam- 
iner of  disputed  documents,  who  testified  for  petitioner, 
stated  that  he  examined  all  of  the  applications  for  ballots 
and  compared  the  signature  on   each  application  with  the 
signature  of  the  voter  in  the  binder  and  that  he  was  of  the 
opinion  that  the  signatures  appearing  upon  the  following 
forty  applications,  numbers  6l,  62,  64,  65,  66,  70,  82,  83, . 
98,  114,  116,  117,  118,  119,  120,  121,  122,  123,  124,  125, 
156,  157,158,159,  i6o,  i6l,  163,  165,  171,  179,  I80,  181, 
182,  392,  193,  194,  195,  196,  197  and  198,  were  not  v/ritten 
by  the  same  persons  v/ho  signed  the  binder  cards  of  the 
corresponding  names |  that  application  cards  I79,  18I,  182, 
192,  193,  194,  195  and  196  v/ere  written  by  one  person|  that 
application  cards  156,  158,  I6I,  I63,  I65  and  I80  were 
written  by  one  personj  that  application  cards  117,  II8, 
119,  121,  123  and  124  ivere  written  by  one.  persons?  that 
application  cards  II6,  122,  125  and  157  were  written  by 
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one  person,  and  that  application  cards  120,  159,  l60?l97  and 
198  were  written  by  one  person.  Petitioner  contended  at 
the  trial  that  the  forty  forged  signatures  on  the  appli- 
cation cards  v;ere  so  dissiuilar  to  the  signatures  of  the 
voters  on  the  registration  cerds  that  it  required  no  hand- 
writing expert  to  deternine  that  they  were  forgeries.   In 
People  ex  rel.  Rusch  v.  Verdonji  335  HI.  App,  616,  we 
stated  (p.  623): 

"The  instant  proceeding  is  a  civil  contempt  and  it 
is  sufficient  if  the  guilt  of  respondents  be  established  by 
a  preponderance  of  the  evidence,   (See  People  v.  Fusco^  397 
111,  468,  47O0)   The  guilt  C'f  respondents  nay  be  proven  by 
direct  or  circunstantial  evidence,  and  in  cases  of  this 
kind  circumstantial  evidence  is  generally  the  only  evidence 
that  can  be  produced.  We  deem  it  necessary  to  refer  only 
to  certain  mountain  peaks  in  the  evidence.  The  proof 
shows  that  in  group  3  of  the  applications,  42  of  the 
applications  v^ere  written  by  one  person,  and  from  this 
proof  we  must  conclude  that  one  person  appeared  before  the 
election  officials  42  tines  and  that  up''-n  each  -occasion  he 
nade  applicatif^n  to  vote  in  the  name  of  a  registered  voterj 
that  each  tine  he  v;as  handed  an  application,  and,  after  he 
had  signed  it,  was  permitted  t':  vote  in  the  name  of  the 
registered  voter.   One  person^  therefore,  impersonated  42 
registered  voters.  What  we  have  just  stated  applies  also 
to  the  person  virho  voted  12  tines,  and  to  the  person  who 
voted  17  tines.  The  clain  of  all  of  the  respondents  that 
they  saw  nothing  happen  during  the  voting  that  apprised 
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them  that  unlawful  voting  was  taking  place  is  destrvoyed  by 
the  proof," 

A  similar  situation  as  to  "repeaters"  is  present  in 
the  instant  case.   In  fact,  respondents,  in  their  brief, 
state  that  the  evidence  introduced  against  then  is  similar 
in  every  respect  to  the  evidence  introduced  in  the  Verdon 
case,  supra .   In  the  instant  case  one  person  voted  eight 
tines,  tv/o  persons  voted  six  tines  each,  one  person  voted 
five  tines,  and  still  another,  four  tines.   It  is  signifi- 
cant  also  that  in  the  instant  case,  like  in  the  Verdon  case, 
there  v/ere  no  watchers  present  during  the  election.  The 
election  precinct  in  the  instant  case  adjcuns  the  election 
precinct  in  the  Verdon  case.  The  uncontradicted  evidence 
is  that  respondents  were  in  exclusive  control  of  the  election 
machinery  and  that  neither  political  workers,  watchers  nor 
outsiders  interfered  in  any  vray  with  that  control.  The  argu- 
ment of  respondents  amounts  to  this:   that  even  if  the  evi- 
dence proves  the  guilt  of  one  or  more  of  the  respondents, 
still,  before  you  can  find  any  one  of  the  respondents  guilty 
you  must  find  that  that  respondent  committed  a  wrongful  act 
or  had  knowledge  or  neans  of  knov/ledge  of  the  commission  of 
the  wrongful  act.  While  that  statement  of  the  law  is 
correct,  it  is  also  the  law  that  the  guilt  of  a  respondent 
nay   be  proved  by  direct  or  circumstantial  evidence.  As  to 
the  respondents  who  were  judges  of  election  the  trial  court 
was  justified  in  finding  that  they  actively  aided  the  con- 
spirators to  cast  fraudulent  votes  at  the  election.  As  to 
the  clerks  of  election  the  trial  court  xvas  justified  in 
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finding  that  they  closed  their  eyes  to  the  unlawful  voting  by 
repeaters^  nade  no  effort  to  prevent  it,  and  that  by  their 
conduct  they  became,  in  the  eyes  of  the  law,  parties  to  the 
conspiracy,   (See  People  ex  rel.  Rusch  v.  Verdony  supra ^  p, 
623,)  We  are  satisfied  that  the  evidence  fully  justifies 
the  findings  of  the  trial  crurt.   In  reaching  this  conclusion 
we  have  considered  the  fact  that  respondents  proved  good  repu- 
tations, denied  that  they  were  guilty  of  the  charges  made 
against  then,  and  stated  that  they  had  no  interest  in  the 
election. 

Respondents  contend  that  the  punishnent  inflicted  Is 
grossly  excessive.  What  we  said  upon  a  similar  point  nade  in 
People  ex  rel.  Rusch  v.  Verdon^  supra,  p,  624,  is  applicable 
here , 

Respondents  lastly  contend  that  the  judgnent  order 
finding  then  guilty  is  void  because  of  its  failure  to  recite 
that  respondents  were  present  in  open  court  at  the  tine  of 
its  entry.   In  the  Vordon  case,  supra ^  v/e  stated  (p.  624): 

"We  find  no  merit  in  the  remaining  contention  of  re- 
spondents, that  the  judgnent  order  is  fatally  defective  and 
void  because  it  fails  to  recite  that  respondents  v/ere  present 
in  open  court  at  the  tine  of  its  entry.   The  instant  pro- 
ceeding is  a  civil  proceeding  and  is  governed  by  civil  pro- 
cedure.  (See  People  v.  Fusco,  supra,  p,  473.)" 

The  judgnent  order  of  the  C':"unty  court  of  Cock 
county  should  be  and  it  is  affirned, 

JUDGIffiNT  ORDER  AFPIRIiED. 
Friend,  P.  J.,  and  Sullivan,  J.,  concur. 
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Circuit  Court  of 
Sangamon  County 


O'Connor,  J, 


In  an  assumpsit  action  brought  in  the  circuit  court  of  Sangamon 
County,  and  tried  by  the  court  without  a  jury,  judgment  in  the  amount  of 
One  Thousand  Dollars  and  costs  of  suit  «as  rendered  in  favor  of  the  Plain- 
tiff-Appellee, hereinafter  referred  to  as  plaintiff,  Frank  L.  Adkins,  and 
against  the  Defendants-Appellants,  hereinafter  referred  to  as  defendants, 
C.  G.  Evans  and  Luda  Evans,     This  is  an  appeal  from  that  judgment. 

On  or  about  June  2?,  1940  the  defendant  C,  G.  Evans,  vho  for 
some  time  prior  thereto  had  been  an  oil  and  gas  drilling  operator,  called 
\   at  the  residence  of  the  plaintiff  Frank  L.  Adkins,  vho  was  his  second  cousin, 
They  had  not  seen  each  other  for  about  15  years,    Evans  appeared  prosperous 
and  so  represented  himself  to  be.    During  their  conversation  Evazs  said  that 
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he  had  a  good  chance  for  some  of  his  kin  folks  to  make  some  money  in  oil 
asd  gas  and  he  would  like  to  let  him  in  on  eoaie  leases.    The  plaintiff 
Adkins  said  he  knew  nothing  about  the  business  and  that  if  he  gave  up  any 
money  it  vould  be  because  "I  am  tirustlng  you  to  be  treating  me  square 
about  it"}  to  which  Evans  replied  "you  don't  think  I  would  try  to  flim-flaa 
iqr  own  relations  do  you".     Adkins  then  said  "I  don't  think  you  would  «     *     » 
but  I  don't  know,  but  anyway  1  will  trust  you." 

The  conversation  led  to  the  purported  selling  by  Evans  to  Adkins 
of  a  purported  assignment  of  portions  of  some  oil  and  gas  leases  that  he 
claimed  to  own  in  Harrison  County,  Indiana,  for  the  sxmt  of  One  Thousand 
Dollars  paid  by  check  executed  by  Adkins  and  deS.v9red  to  and  cashed  by 
Svans.    Evans  in  the  conversation  represented  that  in  a  few  weeks  he  would 
start  drilling  on  the  land  upon  which  he  held  leases ,vhlch  would  protect 
Adkins  from  losing  any  money,  as  part  of  the  leases  could  then  be  sold. 

The  defendant  Evans  produced  an  assignment  of  leases  which  he 
claimed  his  wife,  Luda  Evans,  had  signed  in  blank,  and  "by  refeiring  to  a 
map  and  several  p^ers  that  he  extracted  tT<xn  his  brief  case,  filled  in 
the  descriptions  in  the  purported  assignment  which  was  delivered  to  plain- 
tiff, and  which  was  in  words  and  figures  as  follows t 

...  1 

"ASSIGNMENT 
OOW  ALL  MEH  BY  THESE  PRESENTS j     That  I,  C.  G.  Evans  and  Luda  Evans 
(wife)  for  One  Dollar  and  other  valuable  conslderationa,  the  receipt  of 
which  is  hereby  adcncurledged,  have  sold  and  by  these  presents  do  hereby 

BeU,  assign,  transfer  and  set  over  to 

heirs  and  assigns  all  interest  in  all  of  the  acres  described  in  that 
certain  Oil  and  Gas  Lease  made  and  executed  by  C«  G.  Evans  in  favor  of 
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7rank  L.  Adkins  dated 19,..,,., t   recorded  is  Book 

,  Page  f   in  so  far  as  said  lease  covers  the  following 

described  land,  to-witi  S.E.-|-  of  S.E,i^  containing  AO  A,  Sec,  36  Twp,  2. 

R.  2  H,  C.  Rulican  N.W.i  N.W.i  of  N.E.t  T.  2  R,  2,  Sec.  25  containing 

UO  A.  C,  B.  Moser,  S.W.i  N.W.^  of  N.B.i  containing  20  A.  Sec,  36  -  T.  2 

R.  2,  also  N.E.i  8  Jl.i  containing  21.  Sec,  37  -  T.2  R.  2,  F.  Briscoe. 

N.W.i  of  H.W.t  Sec.  26  T.  2  E,  2  containing  UO  A.  G,  W.  Boldt.  R.W.i  of  N.W.i  of 

BS,-^  See*  35  containing  4-0  A.  U.  D.  Lincoln,  and  situated  in  the  Tovmship 

of  Spencer  County  of  Harrison  and  State  of  Ind.,  the  said  Frank  L.  Adkins 

heirs  or  assigns,  to  have,  own  and  hold  the  said  lease  

forever,  subject,  however,  to  the  terms  and  conditions  of  the  said  lease, 

and  hereby  transfering  all  dower  ai^  homestead  rights............. 

II  WITNESS  WHBRBCF,  I  have  hereunto  set  my  hand  and  seal, the  22  day 
of  June  1940, 

C,  G.  SVASS          (SEAL) 
Witness  LUDA  .S^ASS 


STATE  CF  nilSOIS  ) 

)  SS 
County  of  Bond     ) 

I,  Gladys  Mettles,  a  Notary  public  in  and  for  said  County  and  State,  do 

hereby  certify  that  C.  G.  Evans  and  Luda  Evans,  his  wife  personally  known  to 

me  to  be  the  sane  persons  whose  nasies subscribed  to  the  foregoing 

instrument,  appeared  before  ae  this  day  in  person  and  acknowledged  that 

they  signed,  sealed  and  delivered  said  instrument  as  their  free  and  voluntary 

act,  for  the  uses  and  piurposes  therein  set  forth,  including  the  release  and 
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waiver  of  ths  rights  of  dower  aid  h^estead. 

Given  under  ny  hand  and  Notarial  seal,  this  12th  day  of  April  A.D,  1940, 

Gladys  Mettles   Notary  Public 
Fbst  Of flee  Address  Greenrille,  Illinois 
tly   caumission  expires  2/27/1944-. 

(NOTARIAL  SS4L)    ^       .  •  , 

After  this  Tiait  the  defendant  Evans  nevar  again  called  at  the 
plaintiff's  home,  and  it  is  adiiitted  that  he  never  drilled  for  oil  or  gas 
on  any  of  the  leases  in  Harrison  County,  Indiana,  Plaintiff  wrote  the 
defendant  Evans  on  two  occasions,  one  of  which  letters  was  answered  by 
defendant's  daughter.  About  a  year  later  plaintiff  called  upon  the  defen- 
4?»=^  dant  at  his  home  in  Green3^«M,  Illinois,  relative  to  tha   transaction,  but 
the  record  fails  to  disclose  what  took  place  at  that  meeting  further  than 
Evans  testified  that  Adkins  said  something  about  having  a  chance  to  sell 
the  asslgnstent  and  he,  Svans,  advised  him  to  sell  only  part  of  the  laases 
and  hold  the  rest,  Adkins  denied  this  conversation  and  testified  that  he 
never  had  an  opportunity  to  sell  his  interest  and  never  told  Evans  of  any 
such  opportimity, 

Adkins  went  to  Corydon,  the  county  seat  of  Harrison  Couaty, 
Indiana,  and  "attempted"  to  locate  oil  and  gas  leases  that  Evans  may  have 
taicen  out  and  was  unable  to  do  so*  It  is  not  disclosed  what  action  he 
took  in  attempting  to  locate  the  leases.  Adkins  testified  that  he  never       \\ 
received  any  property  or  money  as  a  res'alt  of  the  assigiment, 

James  P.  Murphy,  an  engineer,  testified  on  behalf  <rf  the  plaintiff 
that  he  could  not  accurately  locate  any  of  the  property  described  in  the 
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assignmenty  prloolpally  because  there  is  no  reference  to  a  principal 
meridian  and  because  no  direction  is  ^ven  from  a  meridian,  and  the  acreage 
is  not  accurately  described,  although  the  names  of  land  owners  mentioned  in 
the  description  would  aid  in  locating  those  parcels  mentioned  in  conneo- 
tion  with  these  names. 

M,  P,  O'Brien,  also  an  engineer  and  surveyor,  testified  on  behalf 
of  the  defendants  that  he  could  definitely  locate  the  land  described  in  the 
assignment  with  the  exception  of  that  land  described  in  Section  37,  there 
being  no  Section  37  known  in  land  avavejiag   profession, 
J  The  defendant  seeks  to  set  aside  the  JiKign^nt  on  the  grounds  that 

the  881M  is  contrary  to  the  manifest  weight  of  the  evidence*  With  this  con- 


// 


tentlon  we  eaanot  agree.    The  purported  assignment  falls  far  short  of  assign- 
ing any  right  or  title  to  the  plaintiff  in  anything,     Ob  the  contrary,  it 
recites  that  C.  G.  Evans  and  Lti5a  Evans,  his  wife,  transferred  and  assigned 
to  an  unnamed  assignee  certain  intemst  in  leases  made  and  executed  by  C.  G. 
Evans  to  Frank  L,  Adkins,     It  then  proceeded  with  incomplete  and  imcertain 
descriptions  of  certain  acreage  in  Harrison  County,  Indiana,  some  of  which 
it  is  ad-tiitted  could  not  be  located*     80  leases  were  offered  in  evidence, 
and  no  documentary  proof  of  the  recordation  of  any  such  leases  was  produced. 
It  is  quite  clear  that  the  plaintiff  received  nothir^  for  his  money.    The 
document  given  the  plaintiff  at  the  time  he  paid  the  $ipOO,00  was  of  no 
value  from  the  time  it  was  drawn  and  delivered.     Ho  other  consideration 
is  evident    nor  any  suggested,  and  the  plaintiff  should  recover  the  money 
he  paid  to  defeot^ant. 

Plaintiff  brought  the  proper  action  in  this  case.  The  action  of 
assumpsit  is  maintainable  in  all  cafies  where  one  person  has  received  aoney 
under  such  circumstances  that  in  equity  and  good  oonsciffiitee  he  ought  not 
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to  retain,    Xhg  Board  o£  Hlphway  CoBalsslor/era  v.  T^  City  ^  Bloomingtonf 
253  111,  I64.J  IiKtiam  Harbor  Bqlt  Raj.lrc«^d  Cprapany  v»  X^  City  ^  Galiaiet 
City,  391  111.  280. 

Thii    case  was  tried  by  the  court  without  a  jury.    The  court  heard 
and  saw  the  witneBses  and  was  in  a  better  position  to  pass  upon  the  credibility 
and  the  weight  to  be  glv«rn  their  testimony  than  is  this  court  in  review. 
We  cannot  aay  that  the  court's  finding  is  contrary  to  the  manifest  weight 
of  the  evidence.    Therefore  it  is  our  conclusion  that  the  judgment  of  the 
trial  court  should  be  and  is  af f ixiaed, 

•TudgiMnt  affirmed. 
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isTATE  OF  ILLII'OIS 
Ootober  Xersif   A.D*    1949 


aeneral  no.  9fl61 


Agenda  No.  A 


3  39I.A.  53 


Appeal  from 

Circuit  court  of 

CUEberland  County. 


In  tha  A^atter  of  the  Estate  of 
Sarah  Dobbins,  deoeaeed* 

#       #       «" 

0.  G.  Carlen, 

plain tiff -Appellee* 


vs. 


Jerry  k.  Hopkins, Adr.lnlatrator 
of  tiM  EBtate  Of  Sarah  JL/obblnB, 
deoeaaed, 

Defendant-Appellant* 


DADY,    J. 

On  Iftay  27,  1G47,  0.  G.  Carlen,  plalntlff-appsllee,  filed  hla 
claim  in  the  County  Court  of  Cuiiberlund  County  against  the  estate 
of  Sareh  i>obbin&,  deceased. 

Xhe  IteEiized  claim  stated  that  it  was  for  11^7*50     for  17*!f) 
nights  lodging  and  breakfasts,   |110     for  eleven  weeks  of  care 
in  the  home  of  the  claimant  while  the  doceaeed  was  ill,    $100 
for  fifty  dayo  labor  on  the  farm  of  the  deceased  in  hauling  wood 
and  |200     for  expen&es  and  inconvenience  caused  by  the  death  of 
deceiised  in  the  hoiTie  of  the  claimant. 

Xhe  County  court  allowed  said  claim  in  the  svun  of  $400  as  a 
fourth  class  claim,    and  tl,COG     as  a  eoventh  class  claim. 
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On  appaal  by  the  @0t&td  the  Circuit  Court  heard  the  case  without 
«  Jury  and  allowed  the  claim  In  the  siea  of  #1*000  as  a  seventh 
ol&ss    Ol&lK. 

Ihe  oaee  ie  before  us  on  appeal  by  the  estate* 

The  undisputed  facts  show  that  the  decedent  died  in  the 
hcsne  Of  the  claimant  en  Decanber  3»    l??4fl»   and  her  funeral  was 
held  in  such  home* 

At  the  time  of  her  death  and  apparently  during  all  of  the  tijnes 
in  question   she  i>aa  a  widow*   and  at  the  tlcse  of  her  death  was  aged 
80  yeare  and  5  mem  the. 

The  claimaBt  waa  a  faz<ser  and  lived  with  his  wife  on  his  farE. 
Ihe  decedent  owned  an  adjoining  fazTs,  her  hcsna  being  about  SO 
rods  distant  from  the  home  of  claimant •     During  the  period  In 
question  the  decedent  apparently   lived  alone  In  her  hcwe. 

There  waa  no  relationship  between  the  claimant  and  tJtie  decedent* 

Xhe  only  Issues  are  as  to  whether  the  claimant  by  competent 
evidence  proved  the  services  olalKed  to  have  been  performed  by  hlE, 
and  whether  the  claimant  by  ccsnpetant  evidence  proved  that  the  value 
of  such  services  wae  at  least  |1,000. 

ITie  only  evidence   adnitted  or  offered  on  the  isaues  in  question 
was  that  of  the  witnesses  for  the  claimant. 

At  the  conclusion  of  claimant's  evidence  the  ad;alnietrator  aeved 
that  the  claim  be  dlamlseed*     The  court  denied  such  aotlon. 

The  evidence  shows  that  during  the  last  five  years  of  her  life 
the  decedent  slept  a  great  many  nights  at  the  home  of  the  claimant, 
and  on  the  following  nsornlngs  had  her  breakfasts  at  such  home* 
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KrB.  slmB,  &  dttu^Jiter  of  the  claimant  testified  that  during  the 
itist  five  years  of  her  life  toe  deoedent  slept  and  had  breakfast 
on  about  17.<M)  occasions  at  such  home*     Cn  cross  examination  it  was 
brought  out  that  during  such  five  yoare  v.vb*  Sims  was  married  and 
lived  with  her  husband  in  CJiarleeton*   and  was  not  at  the  claimant's 
hOEQ  every  niiiht*     However,  her  hcaae  in  Charleston  was  only  about 
10  or  IS  milee  distant  from  the  hone  of  her  parents,   and  she 
testified  that  she  spent  many  of  her  vacations  v?ith  hor  parents 
and  very  frequently  visited  them  during  such  period. 

Seven  neighbors  of  the  claimant  testified  to  having  seen  the 
decedent  Btaying  and  being  cared  for  at  the  hose  of  claimant  on 
many  different  occasions  during  ouch  five  years,   and  some  of  then 
testified  to  having  tjeen  farm  work  being  done  by  the  claimant  on 
the  decedent *&  farm. 

We  have  carefully  read  all  of  the  evidence  and  consider  it 
sufficient  to  say  that  It  is  our  opinion   that  the  undisputed 
oaapetent  evid©nce  shows  that  |l,OCO  was  a  reasonable  and  not 
excessive  amount  for  the  work  and  services  so  proven  to  have  been 
performed  and  furnished  by  the  claimant  to  the  decedent  during  the 
period  in  question. 

therefore  tiie  Judtjm«it  of  the  circuit  court  is  affirmed. 

Affirmed. 
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THOMAS   E.    vrONNELLY, 

Appellc-e , 


STEPHEN  E.  HURLEY, 
JOHN  W.  CLARKE  and 
ALBERT  W.  yiLLIAMS, 
Civil  Service  Commis- 
sioners of  the  City  of 
ChicacjG , 

Appellants . 
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APPEAL  PROF,  SUPERIOR  COURT, 
COOK  COUNTY. 

3  39I.A.  54 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE 
OPINION  OF  THE  COURT. 

This  cause  came  up  on  appeal  as  a  companion 
case  vv'ith  cause  No.  4/t764.   Separate  briefs  V'.'ore  filed, 
but  the  facts  and  euestior.s^  presentee'  are  precisely 
the  same.   The  opinion  in  cause  No.  4'-:764  is  being 
filed  concui-r^ntly  with  this  opinion,  and  for  the 
reasons  inuicated  therein  the  judgment  of  the 
Superior  Court  in  this  proceeding  is  likewise 
reversed. 

Judgment  reversed. 


Scanlan,  J.,  concurs. 
Sullivan,  J.,  took  no  part. 
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IN  THE 
APPELLATE  COURT  OF   ILLINOIS 
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MAY  TERM,   A.   D.    1948 


3  39  I.A, 


PATRICIA  A.  RIAK,  an  infant  by 
ROLAMD  J.  RIAN,  her  next  friend, 
and  B3TTY  J.  LEADLEY, 

Plaintiffs-Appellants 


v» 


DALE  RIST, 


APPEAL  FR3M  THE 
GiaClJiT  COURT  OF 
STARK  C^UKTX 


Defendant-Appellee 


1 


Dove,  J. 

The  plaintiffs,   Patricia  A.   Ryan  and  Betty  J. 
Leadley,    sisters,   were  guest  passengers  in  an  automobile 
driven  by  Everett  E.   Law  on  the  evening  of  November  20,    1946. 
They  were  on  their  way  to   see  another  sister  who  was  in  a 
hospital   in  Kewsmee  and  were  proceeding  in  a  westerly  direction 
on  state  highv;ay  No.   93. 

The   evidence  discloses   that  about   6:20   or  6:30  o'clock 
on  the   evening  in  question  Everett  E.   Law,   accompanied  by  the 
plaintiffs   left   Bradford  in  Law's   aut.^mobile,      Law  was  driving, 
Patricia  Ryan  sat  in  the  center  of  the  front   seat  and  her 
Sister,    Betty  Ryan  was   sitting  at  her  right.      The   nie^t  was 
dark  and  foggy,  with  low  visibility.     As  they  approached  the 
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intersection  of   state  highways   No.    93  and  No.    91,   the    right 
front  wheel  of  the  car  in  which   they  v.'ere  riding  cane  In 
contact  with   the  rear  left  wheel  of  defendant's   oar  vhlch  was 
standing  in  the  right   traffic  lane    of   state  highway  No.    93. 
The  concrete  slab  on  Route  Nc.   93  is    eighteen  feet  in  width 
with  a  black  line  down  the  center  of  the  pavement.     Defend9.nt 
was   on  his  way  from  Elmira   to  Toulon  driving   on  Route  No.   93 

§nd  according  to   his    testimony  he  had  reached  the  intersection 

left 
and  was  ready  to  turn/into   Route  No.    91.     His  car  stalled  and 

shortly  thereafter  it  was  hit  by  the  Law  car. 

There  is   a  sharp  conflict  in  the  evidence  as   to   the 
rate  of   speed  at  which  the  Law  oar  was  being  driven,   whether 
the  lights   on  defendant's  car  were  working,    or  whether  he  gave 
any  warning  that  his   oar  was  blocking  the  hlgjiway  in  the   right 
lane   of   traffic.     Mr.   Law  testified  that  as    soon  as  he   saw  the 
Risk  oar  he  put  on  his  brakes  and  made  a  quick  turn  to   the   left, 
but  not  in  time  to  avoid  striking  the  Risk   oar;   that   there  were 
no  lights   on  the  Risk  oar,    or  behind  it,   and  that  the  first   time 
he  saw  the  defendant  was  when  he^^ame  around  SS%]&  the  front    of 
the  sxx  left  side  of  his  car  after  the  accident  with  a  flash- 
light  in  his  hand  and  walking     toward  the  Law  car. 

The  defendant  testified  that  he  had  been  to   Kevjanee 
that   afternoon  and  knew  the  generator  and  self-starter  on  his 
oar  were  not  working  and  he  had  to  orsjik  his  car  in  order  to 
start  it;    that  he  went  to  a  garage  to  have   his   generator  re- 
paired,  but  was  unable  to  have  it  fixed;    that  the  charge  in  his 
battery  was  low,    and  he   tried  to   rent   or  buy  a  battery  but   was 
unable  to  do  so;   that  he  had  to  crank  the  engine   to  start  the 
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oar  when  he  left  Elmlra  and  when  he  reached  the  intersection 
of  Routes  93  and  91  his  oar  stalled  as  he  went  to  make  a  left 
turn  onto  Route  91;  thet  he  stepped  on  the  starter  a  time  or  two 
and  it  would  not  start;  thfit  he  then  got  out  and  pushed  his  oar 
by  hand  a  foot  or  so  in  orderto  get  it  off  the  hLaok  line;  that 
the  front  and  rear  lights  were' lit  and  he  took  a  flashlight  and 
walked  back  a  rod  or  two  to  flag  a  cs.r  he  heard  oomlng  dovm  the 
road,  although  he  oould  not  see  it's  li^ts.   He  fui'ther  testified 
ths.t  this  onooalng  Law  car  was  being  driven  fifty  miles  per  hour 
at  the  time  it  passed  him.  As  a  result  of  the  collision  the 
rear  bumper,  the  left  rear  fender,  tail  light,  oil  tank  and  the 
mechanism  of  the  rear  end  of  the  Risk  car  was  damaged  and  the 
right  part  of  the  front  btmiper,  the  right  fender  and  head  light  and 
windshield  on  the  Law  oar  was  damaged  and  both  plaintiffs  sus- 
tained personal  injuries.  The  issues  made  by  the  pleadings 
were  submitted  to  a  Jury  resulting  in  a  verdict  finding  the 
defendant  not  guilty,  upon  which  verdict  Judgment  was  rendered 
and  the  plaintiffs  appeal. 

Inasmuch  aa  this  Judgment  must  be  reversed  and  the 
cause  remanded  for  a  new  trial,  on  account  of  erroneous  in- 
structions, we  express  no  ppinlon  as  to  the  weight  of  the  evidence. 
Appellee  tendered  thirty-six  Instructions,  nineteen  of  which  were 
given.  Of  these  nineteen  given  instructions,  thirteen  were 
directory  In  form  and  concluded  by  telling  tlis  jury  that  under 
the  circumstances  outlined  the  «plaintlff  cannot  recover*'  or 
"you  should  find  the  defendant  not  guilty"  or  "you  must  find 
for  the  defendant".   In  some  of  the  instructions,  two  or  more 
of  these  sxoreealons  were  used  in  the  same  instruction.   In  the 
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given  instructions  the  words  "oannot  recover"  appear  four  times; 

the  words  "not  guilty"  appears  sixteen  times  and  the  words 

"find  for  the  defendant"  appears  three  times.  Counsel  for 

appellants  Insist  that  the  frequent  repetition  of  these  words 

In  the  instructions  was  erroneous  and  prejudicial  as  their 

tendency  v/as  to  give  the  jury  the  impression  that  the  court 

thought  they  should  bring  in  a  verdict  for  the  defeuu.ant. 

have 
Instructions  of  this  charaoter,-il8Sxf requently  been  condemned 

"by  the  courts  as  Improper  and  prejudicial.   (Cohen  v.  Weinstein, 

231  111.  App.  84;  Daubach  v.  Drake  Hotel  Co.,  243  111.  App.  298; 

Balcer  v.  Thoir.pson,  337  Ill^App.  327; 
Gulioh  Y.  Ewing,  318  111.  App.  506; /Alexander  v.  Sullivan, 

334  111.  App.  42.)   In  view  of  the  errors  in  several  of  the 

given  instructions  we  are  not,  however,  required  to  determine 

whether  the  giving  of  so  many  instructions  of  this  character 

would  require  a  reversal  of  tnis  Judgment. 

In  the  fifth  instruction  given  on  behalf  of  appellee, 

the  Jury  were  told,  in  substance,  that  before  the  plaintiff, 

Patricia  A.  Ryan,  could  recover,  she  must  prove  (1)  that  the 

defendant  was  guilty  of  negligently  operating  his  automobile, 

(£)  that  such  negligence  vas  the  proximate  cause  of  the  eolliaion, 

(3)  that  Patricia  A.  f^an  at  the  time  and  place  alleged,  was  in 

the  exercise  of  due  care  ancl  caution  for  her  own  safety  and 

concluded  that  if  she  had  failed  to  prove  any  of  these  material 

elements  of  her  case  on  the  charge  of  negligence,  the  jury  should 

return  their  verdict  in  favor  of  the  defendant.  In  the  tenth 

instruction  the  Jury  was  told  that  the  plaintiff,  Patricia  A. 

Byan,  had  alleged  in  her  complaint  that  at  the  time  a,nd  place  in 

question  she  was  in  the  exercise  of  due  care  for  her  own  Safety, 

that  this  was  a  material  allegation  and  she  must  prove  it  by  a 

preponderance  or  greater  weight  of  thee^l^enee,  that  the  law 
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would  not  presume  Patricia  A.  Byan  was  exeroialng  due  oare  and 

caution  at  the  time  of  her  alleged  injury  but  she  must  prove  by 

affirmstive  evidence  she  ves  in   the  exercise  of  due  oare  and 

oaution  for  her  own  personal  safety,  and  then  continued: 

"Ordinary  care  is  such  c."?re  as  a  person  of  ordinary  prudence  would 

exercise  under  the  san^e  or  like  circumstance  to  tiiose  shown  by 

the  proof.   If  you  believe  from  the  evidence,  under  the  in- 

struotious  of  the  court,  that  at  the  time  and  place  in  question, 

the  plaintiff  failed  to  exercise  ordinary  care  for  lier  own  safety, 

and  such  failure,  If  any,  caused  or  proximately  contributed  to 

cause  the  Injuries  and  damage  coaylained  of,  then  the  plaintiff, 

Patricia  A.  Ryan,  cannot  recover,  and  you  should  find  the 

defendant.  Dale  Rist,  not  guilty".   In  the  fourteenth  instruction  ^i^ 

given  on  behalf  of  the  appellee  the  jurj'  v;ere  told  "that  the 

plaintiff , Patricia  A.  Ryan,  cannot  recover  against  the  defendant. 

Dale  J-iist,  unless  she  was  in  tne  exercise  of  ordinary  care  at 

that 
the  time  of  the  injury"  and/by  oi^iinary  care  or  reaso liable  care 

'and  oaution,  as  used  in  these  instructions,  is  meant  the  exercise 
of  that  degree  of  care  and  caution  to  avoid  injury  and  damage 
that  a  person  of  ordinary  oare  and  prudence  Tvould  havs  exer- 
cised under  siallar  circumstances".  Patricia  A.  Ryan  was  six- 
teen years  of  age  at  the  time  of  the  collision  and  each  of 
the  three  instructions  entirely  ignore  the  distinction  between 
what  oonstitutes  due  oare  and  oaut'pn  on  the  part  of  &x\   Infant, 
<^nd  what  constitutes  due  care  sjid  caution  on  the  part  of  an 
adult.   The  rule  has  long  be4n  established  tMt  sn  infant  op 
minor  is  not  held  to  the  same   degree  of  care  and  oaution  for 
his  ov?n  safety  as  an  adult.  The  rule  is  that  an  infant  is 
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Only  required  to  exercise  that  degree  of  oaution  and  oar©  for 
his   or  her  own  safety  wliich  an  ordinary  child  of  iils   or  iier  age, 
capacity,    discretion,   knowledge,    experience  and  intelligence 
would  have  exercised  under  the   same  or  similar  oiroumstances. 
In  Illinois   Iron  and  Watoh  Go.,    v.    Weber,   196  111.    526,   at  page 
530  the  court  quoted  with  approval  the  following  language  from 
Judge  Thompson,   in  his  commentaries   on  Law  of  Negligence,    (vol. 
1,    seo.   309),    "Two   lads   of  equal  age  and  natural  capacity,    one 
of  theai  raised  in  the  country  and  the  other  in  the  city,   might 
approach  a  given  danger,    and  the  one  would  be  perfectly  competent 
to   care  for  himself  while  the   other  would  be  helpless  in  the  factt 
of  it.      Therefore  the   capacity,    tiie   intelligence,    the   knowledge, 
the  experience   and  the  discretion  of  the  child   are  alvjays   evident- 
iary cir-curas tances,    —  circumstances  vith  reference  to  X'^iiich   each 
party  has  the  right   to  introduce  evidence,  which  evidence  is   to  be 
considered  by  the   jury.''     The  court  then  said:    "The  rule  es- 
tablished by  our  own  dscisions   is,    '^imt  age  is   not  the   only 
element   to  be  considered,   but  that  intelligence,   oapacity,    and 
experience   are  also  to   be  taken  into  account,   —  VJelck  v.    ^axider, 
75  111.   93}   Oity   of  Gioicago   v.   Keefe,   114  id.    222;    Illinois 
Central  Railroad  Go.   v.   Slater,   129  id.   91."      (See  also  Kerr  v. 
Forgue,    54  111.   482;   ^^^^i^^^i^^m^^^lS&i^srefm^v^^^g^^^* 
#.;   Baltiaoi-e  &  Ohio  £Sfe*lrerB/ay.    Go.^sr.Then,    159  111.    535;   Lake 
Erie  &  VJestem  R.R.   Go.   v.    Klinkrath,    22?  111.   439;   Me&uire  v. 
G-utmann  Transfer  Go.,    234  111.   125  and  Hartnett  v.   Boston  Store, 
266  111.    531.) 

The  fourth  instruction  given  for  appellee  adraonished  the 
jury   at   length  as  to   their  duties  am  concluded  with  the   state- 
ment,   "and  in  rendering  your  verdict  you  should  feel  satisfied 
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that  it   ia   true  and  Just  and  warranted  by  the  evidence  and  the 
law  of  this   oase. "     This   instruction  was  ej:'gumentative  and   should 
have  been  refused.     It  iat  directed  the  jury  to  not   only  render  a 
verdict  which  v«as  true,    just   and  war-ranted  by  the  law  and  the 
evidence  but   one  vJitii  which  they    "should  feel  satisfied"  was  true, 
Just  and  warranted  by  the  evidence  and  law  in  the  case. 

The  sixth  instruction  given  at  the  request   of  appellee 
was  erroneous  in  that   it   told  tne  juiy  that   before  Betty   J.   Leadley 
could  reoover  she  must  prove    "that   the  defendant,    Dale   Rist,   was 
guilty  of  negligently  operating  nis  automobile  at  the  time  and 
place  in  question."     This   instruction  limited  the  appellee's 
negligence  to   the  tine  and  place  of   the  accident,    and  relieved 
hia  from  liability  for  any  negligence  he  may  have  been  guilty  of 
at  and  feefore  the   time   of  the  accident,   whioit  may  have  been  the 
proximate  cause  of   uhe   accident,    such  as  his   going  out    onto  the 
highway  alone,    on  a  darlt  foggy  night,   with  an   automobile  he  knew 
was  In  a  defective  condition  and  apt  to  stop   in  the   lane    of   traffic 
at  any  tiue,    and  whlcr^  lie  knew  could  not  be  started  on  its   own 
power.      Such  conduct   on  the  part   of   appellee  was   one  of  the   ol-iarges 
of  negligence  made  in  the   complaint,   was  an  issue   of  fact   in  the 
case,    and  should  not  have  been  Ignored  in  the   iJMStructions  v^hich 
directed  a  verdict  for  the  defendant.      For  the   same  reason 
appellee's   sixteenth  Instruction  should  not  have  been  given.     It 
was  a  question  of  fact  for  the  Jury  as  to  vjhether  oi'  not  appellee 
was  guilty   of  negligence  in  ;;lc.cing  himself   in  a  position  whei'e 
the  accident  might  happen.   Edwards   v.   Kill-Thoiaas  Lime   Co.,    378  111. 
180. 

The   seventh  instruction  given  on  behalf  of  appellee  con- 
cluded:     "Ko  presumption  thfi.t  the  defendant,    Dale  Rist,    vms  neg- 
ligent,  arises  from  the   fact  the  accident  happened."     The   eighth 
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given  Instruction  told  the  Jury  that  "the  faot  alone  that  the 
plaintiffs  were  Injtired  or  suffered  damages,  raises  no  presump- 
tion that  they  have  a  right  to  recover  for  such  injuries  and 
damages."  The  eleventh  given  instruction  stated  ths.t  the  law 
does  not  presume  that  the  plaintiff,  Betty  J.  Leadley,  vas  exer- 
cisinp-  due  care  and  oautlon  at  the  time  of  the  alles;ed  injury." 
The  fifteenth  Instruction  begins:  "The  court  instructs  the  jury 
that  under  the  law  there  is  no  presumption  of  negligence  en  the 
part  of  the  defendant  by  reason  of  the  happening  of  the  accident 
In  question."  InstiTuotions  of  this  character,  which  single  out 
I  particular  elements  or  facts  and  tell  the  jury  that  no  presumption 
^1  arises  "by  reason  of  the  proof  of  such  faot,  were  criticized  and 
condemned  in  West  Chicago  Street  Railro)9d  Go.  v.  Fetters,  196  111. 
298;  i3'U..7  <m   Chicago^.  Lowltz,  SIS  111.  24;  Garvey  v.  Chicago  RyJ. 
Co.,  339  111.  276;  and  Mlnnls  v.  Friend,  360  111.  528  and  it  w&b 
error  to  give  them.   (Watson  Orohe.rdS/(v.  New  York  Central  &  St. 
Louis  Railroad  Co.,  250  111.  App.  22.) 

The  giving  of  the  ninth  Instruction  was  also  error.   T=!y 
this  Instruction  the  Jury  were  told  that  negll?-ence  is  the  omis- 
sion to  do,  or  the  doing  of  something  which  a  reasonable  ms.n  or 
woman,  guided  by  those  ordinary  considerations  which  ordinarily 
regulate  affairs,  would  do,  or  would  not  do.   And  that  If  the 
Jury  believed  from  the  evidence,  under  the  instructions  of  the 
court,  that  the  sole  cause  of  the  injuries  and  damages  to  the 
plaintiffs  was  the  negligent  manner  in  which  the  automobile  in 
which  they  were  riding  was  driven,  then  it  was  the  duty  of  the 
Jury  to  find  the  defendant  not  guilty.  This  Instruction  introduced 
into  the  case  a  new  issue  not  raised  by  the  pleadinp-s,  that  Is, 
the  manner  in  which  h&v   was  driving  his  automobile,  and  imputed 
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the  negligence  of  Law,    if  any,   to  appellants.      This  instruction 
also  exonerated  appellee  from  all  liability  for  rils  own  negligence, 
if   the   Jtiry  believed  from  the  evidence  the  accident  was  primarily 
due  to  the  negligent  manner  in  x-jhich  Sverett   E.   Law  was  driving  his 
automobile.      The  neglis-enoe  or  non-negligence  of  Law  was   not   an 
issue   in  this  case,    except  Insofar  as  it  had  a  bearing  on  the 
question  as   to  whether  or  not  the  appellants  who  were  riding  in 
his   oar  as   guest  passengers,   were  exercising  due  ©are  and  caution 
for  their  own  safety  before  and  at  the  time  of  the  accident.      This 
instruction  singled  out  the  manner  in  which  Law  was  operating  his 
automobile  as  perhaps  being  the   sole  and  only  cause   of  the  accident 
In  question.      The  rule   is   that  where  the  negligent  acts   of  two  or 
more    srsons  proxluiately  contribute  to  the  injuiy   of  a  third  person, 
that  neither  party  can  escape  liability  for  his   ovm  negligence 
by  showing  th^.t  the   negligence  of   the  other  party  contributing 

to  the  accident  was  greater  than  his   own. 

MliCit   this    court.    F.r.1'1  i'l   the   recent    c-^'^e    of  Ba:-:er  V.Thompson, 
^^ngaulAuiii  -the-  iNwawt-  B.imgj--Bfe,Aiact=eqgs^ 

;*S*  Ve  are  clearly 

of  the  opinion  that  the  Issues  In  the  instant  case  should  be 

submitted  to  anothsr  Jury  under  proper  instmictlons,  and  for 

the  errors  Indicated  the  judgment  of  the  Oircult  Court  of  Stark 

County  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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No.    10304 


1    \ 


In  the 

APPELLATE  COURT  0?   ILLIKOi; 
Second  District 


May  Term,   A.   D,    1948 


O  tjy  X*ix©    X^X 


5AHL   SANFORD, 

Plaintiff -Appellant, 


vs. 


C.    W.    3AILEY,    J.    SilLDER   SMITH, 
and    THE  HE3R0.N    STATS  BAIJK, 

Defandants-Appellees, 


Appeal  from 
Cii'cult  Court, 

Mcfienry  County. 


Honor able 
Ralph  J.  Dady, 
Jiidge   Presiding. 


3RIST0W,    J.   —     This  is  an  appeal  by  plaintiff.   Sari   Sanford, 
from  an  order  ox"   the   circuit  court   of  McHenry  County  dismissing 
plaintiff's  complaint   for  an  accounting,   and  directing  that  plain- 
tiff pay  defendant  C.   W.   3ail©y   5.803.02,   pursuant    to  defendant's 
counterclaim,    along  with  the  costs   of   the  litigation. 

Notwithstanding  the  enumeration  of  abstract  le^al  ijropositlons 
in  plaintiff's   orief,    the    primary   issue   presented   in  this   cause 
is  whether  the   judgment  of   the  circuit  court   conf inning   the 
Master's   findings  is   supported  by  the  evidence. 

The  voluminous  record  is  net  only  controverted  axid   specialized, 
but  contains  irrelevant  inuendos  tending  to   obscure   the   issue. 
It  ap])ears   that  prior   to  December,    1930,   plaintiff  was   the   lessee 
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of  a  farm  known  as  the  Clauson  farm,  which  was  o^vnad  by  a  man 
nainad  Hussey.      Plaintiff  had   a  half   intsrest   in  some  of   the    stock 
and  crops   thereon  paid  for  with  suras  borrowed  frcra  the  defendant 
Hebron  bank,   for  which  plaintiff  gave  a  note  and  c^iattel  mortgage 

of  ;;a300.oo. 

In  Decembei',   1930,   defendant  C,   VV.   Ballsy  and  plaintiff  bought 
j     out  Husaey's  interest.      Plaintiff  insists  that  his  prior  ownership 
I     together  with   this  purchase  gave  him  a   three-fourths  interest  in 
f     certain  enumerated  stock  and  crops,  whereas  defendant  maintains 
that  plaintiff  agreed  to  put  in  his  e-iuity  so   that  they  each  would 
liave  a  one-half  interest.      To   secure  his  share  of  the   purciia£e 
price,   plaintiff  executed  and  delivered  to  the  Hebron  bank  his 
note   and  chattel  Riort£;age.      Ttie  note,   as   refinanced  and  jRodiiied 
from  1930  to  1934   so  as   to  include  his   prior  obligation,   amounted 
to   ^■2609.34  in  1934  and  included  the  1934  growing;   crops. 

At  the    time   the  parties  purchased   the  Hussey  stock,   plaintiff 
leased  defendant  3ailay's  farm  also,   which  lease  extended,    in 
Is  al  effect,   by  virtue   of  a  holding  over  to  March,   1936.     Plain- 
tiff continued   to  operate   both   the  Hussey  and  Bailey  farms  on  a 
shar'e   rent  basis  until  the  expiration  of  the  Hussey  lease   in 
1932,   whereupon  the  stock  and  crops,  ovsned  by  plaintiff  and  do-    •. 
fendant,   were    sold  or  removed   to    the  Bailey  farm,   which  plaintiff 
operated  until  Kovember  16,    1935.     During  this  interval  defendant 
:3ail0y  received   all  milk  checks,    \'iiich  were   the   principal  source 
of  revenue,   and  sill  proceeds  from  the    sale   of  stock.     Defendant 
maintains,  however,   and  plaintiff  denies,  that  defendant   settled 
up  with  plaintiff  each  sjonth  wtien  the  milk  checks  arrived,  and 
paid  him  his  proportionate   share,   after  deductin,';  pa;jTnants  made 
on  bills  plaintiff  charged  to  defendant.     However,   defandiint's 
farm  account  books  do  not  indicate  any   such  "monthly  adjustments, 
and  the   only  evidence  of   payments    to   plaintiffs  was   some   cancelled 
checks  for  diverse   sums   paid  during  the   intervening  years. 
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The  evidence  further  reveals  that  plaintiff  rendered   special 
services  for  defendant,   including:  building  a   fence,   renting  and 
seeding  additional  land  from  flrtiich  defendant's  cattle  were   fed 
and  tended,   filling  the   silo   for  three  years,  and  other  lesser 
services  with  reference  to   the   care  of  the  stock  and  grain,    for 
which  he   was  not  paid. 

On  August  24,   1935,    the   interest  and  principal  on  the  note  and 
mortgage  was  in  default,   and  although  .3150.00  had  been  paid,   inas- 
much as   the  money  was  derived  from  the   so-le  of  mortgaged   stock, 
it  had  been  applied  en  the  principal.     The   bank,  moreover,  par- 
ticularly its   president,   defendant  Bailey,    felt  that  plaintiff 
was  neglectful  in  farming  operations,    and  that  the   security  was 
imperiled,   whereupon  notice  of  foreclosure   v/as  posted  and  served 
in  accordance  with  the   statutory  requirements  for  chattel  mort- 
gages.     (Ch.   95,    §27,    111.    Rev.    Stats.) 

Immediately  prior  to  the   sale  there  was  a  meeting   in  plain- 
tiff's house  betv;een  defendant  Bailey  and  plaintiff  and  their 
respective  counsel,   at  which  defendant  urged  plaintiff  to  sell 
all  of  his  interest  in  the  property  on  the  premises,  includirig 
some   small  machinery,   400  turkeys,  and  crops,   all  of  v/hich  were 
not  Included  in  the   chattel     mort£;age.     Defendant  proposed  that  if 
plaintiff  agreed   to  sell   this   additional  property  and   to  vacate 
the  premises  within  ten  days   after  the   sale,   defendant  would 
deposit  with  plaintiff's  attorney  a   check  for   ![J400.0G  payable 
to  plaintiff's  wife.     Defendant  contends   that   the  check  was  not 
made  payable   to  plaintiff  because  he  drank  excessively,  v/hereas 
plaintiff  insists   that  it  was  because  he  would  not  accept  the 
plan.     Nevertheless,    the  check  was  given  to  plaintiff's  lawyer, 
and  inasmuch  aa  plaintir'f  did  not  vacate   the  premises  within 
ten  days  after    the  sale,    it  was  returned   to  defendant's  counsel. 
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The   evidence   is  ccntrovartsd  whether  plaintiff  consented  to 
the   8al«  of  the  unmortgaged  property.     However,    it  appear-s  that 
the   sale  proceeded  openly  v;ith  75   to  100  people   present,   and 
plaintiff  assisted  in  lining  up  the   proper-ty.     The    stock  and 
other  chattala  were  not  divided,   but  v/ere  offei-ed   singly,   in  coti- 
oinaLion,    and  finally  as  an  undivided  half  interoet  in  the   whole. 
Defendant  Bailey's  bid  of  ^2300, 00  for  the  entire   one-half  interest 
v;as   the  highest  bid,  and  the   sale,  which  included   the  unmortgaged 
property,   was  consujisraatad  with  him.     A  report   thereof  v?as  executed 
by  the  bank,   and  notice  of   the   amount,   purchaser,   and  expenses  of 
the   sale  v/as  delivered  to  plaintiff  within  10  days. 

several  days  after  the   sale,   plaintiff  broiAght  a  prospective 
purchaser  to  the  bank,    interoated  in  paying   the  ano-unt  plaintiff 
owed  in  return  for  iii  s   share  of    the  chattels,  but  no  agreeiaent 
was  reached  since  defendant   Bailey  would  not  divide  the  property. 

Tlieroafter,  plaintiff  requested  the   return  of  liis  note  from 
the  defendant  bank,   and,   inasmixh  as  there  t?as   a  deficiency   of 
some   kjiSOO.OO  on  the  note   after  the  sale,  plaintiff  was  directed 
to  consult  defendant   Bailey  as  bank  presidsfc  and  as  endorser. 
Defendant  3ailey  api->arently  stated  that   if  all  matters  were  regarded 
as  settled  between  them,   the  note  T/ould  be  roturned.     The  note 
was  returned,   and  immediately  tto reaf ter  defendant   instituted 
forcible  entry  and  detainer  proceedings  against  plaintiff   in  tlj6 
justice  court,   revealing   that  ho   already  had  another  tenant. 
The  court  entered  judgment   against  Barl  Sanford,   from  tJhien  no 
appeal  vjas  taken.     Nevertheless,   plaintiff  retained  possession 
of   the  house  until  the  expii'atlon  of   his  lease   in  March,   1936, 
when  he  moved  to  the  farm  of  Don  T.    Smiley,   his   present  counsel* 

At  the   suggestion  of  counsel,   who  believed  the  foreclosure 
sale  illegal  and  void,  plaintiff  removed  certain  items  of   equipTient 
from  the   Bailey  farm  which  he  contended  belonged  to  him  and   were 
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wrongfully  sold  at   the  foreclosure   sale.     Defendant  claims   that  as 
a  result  of  these  acts  he   suffered  a  loss  of  :|300.00,    since  h© 
had  to  clve   the  new  purcloaser  credit  in  that  amount  on  his  note. 
Defendant  also  contends  that  he  paid  plaintiff's  bills  in  excess 
of  plaintiff's  share   in  the  milk  checks  vAiich  accrued  prior  to 
November  16,   1935. 

Plaintiff  commenced  this  proceeding  in  January,    1936,   in 
which  he  charged  defendant,   Tlie  Hebron  State  Bank,   wi1i:i  failure   to 
comply  with  the  provisions  for  the   sale  of  property  in  the  Chattel 
Mort£;age   Statute    (Ch.   95,    §27,    111,    Rov.    Stats.  )j   with   trespass 
for  wrongfully  taking;  possession   of   personal  property;    and  sought 
an  accounting  from  defendant  Sailey  under  the   share  rent  lease. 
Defendant  denied  the  allegations,    and  filed  a  counterclaim  for 
suras  paid  out  at  plaintiff's  request,   and  for   his  usej   and   for 
property  which  plaintiff  removed   from  the   farm  and   converted   to 
his  own  use. 

The   cause  was  submitted   to  a  Master  who  presented  an  unsigned 
report  in  194.4,    Just  prior   to  his  death.   In  which  he  found  that 
plaintiff  was  entitled   to  nothing  and  awarded  $803,02   to  the  de- 
fendant counterclaimant.     The  circuit  court,   in  September  1947, 
confirroed  the  Master's  report,   dismissed  the  complaint,   and  en- 
tered judgment  in  favor  of  defendant  Bailey, 

It  is  readily  apparent  from  the  admissions  of   plaintiff's 
counsel  In   the   record   tiiat  all  proper  notices  of   sale   were  given, 
and  that  plaintiff's  demand  that   the  defendant  bank  pay  a  penalty 
of  one   third  the  value  of   the    property  fat'    failure    to  give  plain- 
tiff notice  of   sale  under  the  Chattel  Mortgage   Statute,   was  properly 
dismissed. 

Vvith  reference   to   plaintiff's  demand  for  reimbursement  and 
damages  for  the   wrongful   taking  of  his  property,    it  is  uncontro- 
verted  that  plaintiff  executed  a  note   and  mortgage,   Wnich,   when 
refinanced  in  1934  amounted  to  ■;,2609,34,   in  order  to   pay  for  his 
one-half,   or  even  three" fourths  interest,   in  the  chattels  which 
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ho  and  defendant  Bailey   purchased  from  Huseey.     Although  the 
principal  was  not  due  until  1956,    the  bank,   apparently  at  the 
behest  of   its  president  who   was  also  plaintiff's  landlord,   was 
within  its  legal   rights  under   this   terms  of   the   note   and  mortt^rage 
in  deiTianding  foreclosure   in  1355  when  the  interest  payments  were 
in  arrears,   and  when  it  deenicd   the   security  imperiled  by  neglect 
and  poor  management* 

Although  there  was  proper  compliance  with  the  statute  v;ith 
reference  to  giving  notice   of  the   sale.   It  is  evident    that  prop- 
erty not  covered  by  the   mortgage  was  sold.      Plaintiff  denies 
that  he  consented   to  the    inclusion  of   this   property  in  uhe    sale, 
and  it  is  uncontroverted  that   just  prior   to   the    sale  defendant 
3alley,   apparently  acting  as  bank  president,   landlord,   and  pros- 
pective purchaser,    offered   to  pay  plaintiff  an  additional  sum  of 

400.00  for  the   400  turkeys,    e.xtra  equipment  and  1955  crops, 
which  were  net  covered  by  the  mortgage.     However,   this  payiuent 
was  coupled  with  the  condition  that  plaintiff  vacate   the  premises 
10  days  after  the  sale,  despite  the   fact  that  plaintiff  Imd  a 
lease  extending,  until  March,   1936.     Having  nowhere   to   go,  and  in- 
sisting  that  this  sum  v/as   grossly  inadequate  for  his  interest  in 
the  unmortgaged  chattels,   plaintiff  did   not   accept    tliis   offer. 
It   is   the   opinion  of  this  court   that  plaintiff  was  clearly 
entitled  to   some  recompense   for  this  property,  although  its    sale 
did  not  render   the   foreclosure  void.      In  this  equitable  accounting 
proceeding,   plaintiff's  claim  for   such  reccmiBnse  may  properly 
be  charged   against,   and  eliminate,   defendant's  counterclaim  for 
the  deficiency  on  the  note,   v<iiich  defendant,    as  erjaorser,  allegedly 
had  to  pay  to  the  bank,   of  which  he  was  president.     Ac  herinbefore 
noted,  defendant,   as  foreclosure  purchaser,    paid  -.^2300 .00  for 
r-lainti  rf 's  Interest,  whereas  plaintiff's  note   to  defendant's  oank, 
v/hich  defendant  endorsed,   was  for  :s:2,509»34. 
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^e  balancing  of   tbsse  claims  lie  rein  is  particularly  justi- 
fiable  inasmuch  as  defendant  Bailey,    as  purchaser  of  plaintiff's 
interest,    secured  added  benefit  from  the   sale  of  the  uamortgaged 
property,  and,   as  bank  president,  had  at  on©   time  agreed  to  dis- 
regard this  alleged  deficiency  and  cbem  the  matter  eettledj   but, 
apparently,   for  the   purposes  of  this  litigation,  the   obligation 
v;as  resurrected.     Moreover,  although  there   is  no  evidence  of 
fraudulent  or  tainted  conduct,   defendant  Bailey's  multiple  roles 
of  endorser,  bsnk  president,   foreclosure  purchaser  and  landlord, 
indicate   the  propriety  of  adjusting  the  equities  more  fully. 

The  evidence   indicates  further  that  in  all  other  respects 
the   sale  was  conducted  properly  and  in  accordance  with  the 
statute.     It  was  held   openly,   with  75  to  100  people  in  attend- 
ance, bids  were  entertained  on  individual  items  first,   then  in 
combination,   and  finally  the  entire  undivided  one-half  interest 
was  offered.      Inasmuch  as  the  highest  bid  was    that   submitted  by 
defendant  Bailey  en  the  undivided  one-half  interest,    the  property 
was  sold  to  him.      The   fact   that   it   did  not  bring,   in  1935,   as 
\    much  as  plaintiff  thought  it  was  worth,  did  not  render  the    sale 

i     ;; 
i     P 

\\   fraudulent,   for  there  was  no  shcvfing   that  other  bids  were  sup- 
pressed,    Uor  wculd  the  fact  that  the  property  was  not  divided 
render  the  sale  void  ab  initio,   particularly  since  the  evidence 
is  not  clear  that  plaintiff  insisted  upon  such  a  division. 
It   is   our  opinion  that  plaintiff's  rights  under  the  share 
i    rent  lease  were  counterbalanced  by  defendant's  counterclaim  for 
losses   sustained  when  plaintiff ,   on  advice   of  coiinsel,   and  under 
claim  of  rightful  owiership  appropriated  property  frcra  the  3ailey 
farm  that  had  been  sold  at  the   foreclosure   sale.      Therefore,    it 
>     would  appear  that  neither  party  should  be  entitled   to   recover  in 
this  proceeding,     Henca,   the  findings  of    the  Master,   as  confirmed 
by  the   judgment  of   the   circuit  court  v;ifch  reference   to   the  dis- 
missal of  plaintiff's  complaint  wore   in  accordance  with  the   facts 
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adduced,   and   should  properly  be   affirmed.     However,    that  portion 
of  tha    judgment  sustaining  defendant  Bailey's  counterclaira  and 
ordering  plaintiff  to  pay  him  •3i303«02  is  in  erroi''  and   should  be 
reversed,   and   the  counterclaim  should  be  dismissed.     The  trial 
court's  directions  for  the   payment  of  cost   should  be   affirmed. 
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JULIUS  S.  KEALE,  as  Trustee, 

Plaintiff, 


V. 


ARCHIE  PARKS  et  al.. 

Defendants, 


)   APPEAL  FROM  CIRCUIT 

) 

)      COU"RT,  COOK  C0U1\'TY. 


ELIZABETH  DRUGOAN,  ) 

Counter-Plaintiff  and  Appellee,   ) 


V. 


JULIUS  8.  NEALE,  as  Trustee, 
and  ARCHIE  PAIKS, 

Counter-Defendants . 


3  39  I.A, 


Appeal  of  BERNARD  V.  VINISSKY, 

Appellant.  ) 

MR.  PRESIDING  JUSTICE  EKIEND  DELIVERED  THE 
OPINION  OF  THE  CObTiT. 

This  is  an  appeal  by  Bernard  Vf.  Vinissky  from  an 
order  of  the  Circuit  Court  directing  him  to  account  for 
rents  collected  by  him  frorr.  the  tenants  of  an  apartment 
building  during  the  pendency  of  a  foreclosure  proceeding 
in  vhich  the  controverted  issues  have  not  yet  been  deter- 
mined.  Vinissky  was  not  a  party  to  the  proceeding  when 
the  order  was  entered,  and  by  reason  thereof  contends  that 
the  court  had  no  jurisdiction  to  order  the  accounting,  and 
that  until  the  fiindamental  issue  in  the  cause,  namely,  who 
is  the  legal  and  equitable  owner  of  the  real  estate,  is 
determined,  he  should  not  be  required  to  account. 

More  than  30  pages  of  the  abstract  of  record  are 
devoted  to  numerous  pleadings,  petitions,  addition  and  dis- 
missal of  parties  defendant  and  orders  thereon,  from  which 
the  salient  circumstances  may  be  summarized  as  follows: 
In  August  1943  Julius  S.  Neale,  as  trustee,  by  his  counsel 
Bernard  VJ.  Vinnissky,  filed  a  complaint  to  foreclose  a 


$5000.00  mortgage.   The  defendant  Archie  Piirks  v;3s  the  record 
title  holder  of  the  property.   Elizabeth  Druggan,  herein-' fter 
referred  to  as  counter-plaintiff,  v?as  laade  a  party  defendant, 
but  was  never  served  vith  pxocess  and  subsequently,  on 
September  9,    194.3,  '/ss  dismissed  fron:  the  suit.   It  is  con- 
ceded by  Vinissky  that  from  August  1,  1943  to  December  31, 
194-7  he  collected  p.pproximntely  $200.00  per  month  as  benefi- 
ciary of  the  trust  of  wliich  Keale  is  trustee  and  as  agent 
in  the  collection  of  rents  ujider  an  assignment  from  Parks, 
the  holder  of  the  title  to  the  premises. 

Tv;o  years  after  a  decree  of  foreclosure  and  sale 
was  entered  on  Septem.ber  22,  194-3,  fixing  the  indebtedness 
due  plaintiff  in  the  sura  of  $5367.56,  counter-pl^.intif f ,  on 
October  25,  1945  filed  ^n   am.ended  and  supplemental  petition 
alleging  that  she  was  then  and  had  since  April  25,  1921  been 
the  owner  in  fee  simple  of  the  property  under  foreclosure; 
that  on  January  10,  1941,  desiring  to  obtain  a  loan  of 
$1000.00,  she  executed  and  delivered  a  warranty  deed  to 
Edith  Phillips  as  security,  but  never  received  any  sum  of 
money  or  any  other  consideration  therefor;  that  on  Januar;/ 
20,  1942  Edith  Phillips  executed  and  delivered  £=  deed  to 
Archie  Parks  for  which  no  consideration  was  given,  and  that 
Parks  acquired  the  deed  witli  full  ioacwledge  of  these  con- 
veyances; that  the  count er-p:.-''.int iff  has  been  in  possession 
of  the  premises  ever  since  she  acquired  the  fee-simple  title 
thereto  in  1921  and  has  paid  all  taxes  levied  and  assessed 
against  the  property,  as  well  as  other  charges;  that  at  the  ;■. 
date  of  the  purported  deed  to  Edith  Phillips  there  was  a 


uortgu^gb  of  recoi-u  to  nome  I'ede.ral  Savings  and  Loan 
Association,  together  with  an  assignment  of  rents,  which 
Neale  ^.ssumed  to  h.Rve  purchased  as  trustee  under  a  trust 
agreement  dated  July  26,  194-3,  and  upon  which  he  instituted 
the  foreclosure  proceeding  now  pending;  that  the  money  used 
and  paid  by  Neale  to  Home  Federal  and  Savings  Loan 
Association  for  purchase  of  the  mortgage  was  not  his  money 
either  individually  or  as  trustee  but  was  in  truth  and  in 
fact  the  r.ioney  of  the  defendant  Archie  Parks;  that  Neale 
has  been  acting  or  permitting  his  name  to  be  used  as  plain- 
tiff in  the  foreclosure  for  the  use  and  benefit  of  Parks 
and  not  on  his  o>rn  behalf;  that  notvithst-nding  these 
alleged  transactions,  counter-plaintiff  continued  to  be 
the  ov^ner  in  fee  sim.ple  of  tlie  property;  and  she  sought 
by  her  co-unter-complaint  to  vacate  the  decree  of  sale 
entered  September  22,  1943  in  the  aggregate  amount  of 
15367.56,  to  cancel  the  deeds  alleged  to  be  without  con- 
sideration, offered  to  pay  the  mortgage  indebtedness  and 
for  that  purpose  deposited  with  the  clerk  of  the  court 
the  sum  of  16500.00. 

Vinissky  was  originally  named  a  party  to  the 
counter-complaint  but  was  dismissed  by  order  of  court  on 
February  7,  1946  on  motion  of  the  counter-plaintiff 
Elizabeth  Druggan.   The  counter-defendants  Neale,  as 
trustee,  and  Parks  denied  the  material  allegations  of  the 
petition  and  alleged  that  the  issues  created  by  the  counter- 
claim and  the  answers  thereto  are  now  pending  before  Philip 
Mitchel,  master  in  chancery,  to  whom  it  had  been  referred; 
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th-t  the  issues  have  not  been  ad judic-:ted,  -and  thpt  to  c'llov 
the  prayer  of  the  co'onter-corapiaint  would  be  to  proceed  in 
siommary  fashion  to  adjudic.-ite  s   raatter  before  hearing  ty 
the  master;  that  there  had  teen  no  finding  in  favor  of  the 
coxmter-pla.intiff  on  her  counter-claim  or  any  finding  by 
the  court  that  Elizabeth  Drugg-n  is  the  ovmcr  of  the  fee- 
simple  title  to  the  property. 

After  being  dismissed  ^.s  a  party  to  the  suit 
Vinissky  entered  his  special  and  limited  appearance  on 
February  20,  194-3  for  the  sole  purpose  of  moving  to  vacate 
and  set  aside  an  order  of  the  court  theretofore  entered 
Decembei  22,  1947  directing  him  to  file  on  or  before  January 
31,  1948  an  accounting  of  all  rents  collected  from  the  prem- 
ises from  August  1,  1943  to  and  including  December  31,  194.V. 
In  his  special  and  limited  appearance  he  set  forth  that  he 
is  not  a  party  to  the  cause,  ■^-ither  as  plairitifi,  defendant 
or  respondent;  that  at  one  time  he  was  made  a  party  to  the 
counter-claim  of  Elizabeth  Druggan  but  was  dismissed  by 
order  of  court;  that  before  he  can  be  comraanded  to  perform 
certain  acta  he  must  be  made  a  party  to  the  proceeding;  he 
denied  that  merely  because  the  trustee,  Ijeale,  is  a  party,  or 
that  he  (Vinissky)  has  acted  as  an  agent  for  Parks  in 
collecting  rents,  made  him  a  party  to  the  proceeding;  and 
he  contended  that  '•■s   to  him  the  order  for  accounting  is  a 
nullity.   The  chancellor  made  no  order  as  to  tlie  counter- 
petition  of  Elizabeth  Druggan,  and  the  answer  of  counter- 
defendants  thereto,  nor  was  there  any  ruling  as  to  the 
special  appearance  of  Vinissky,  but  -v-'hen  the  matter  came 
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up  for  hearing  before  the  chnncellor  on  June  9,  194-8  Vinissky 
•was  age"  in  directed  to  account  on  or  before  June  15,  19/i-8,  and 
the  hearings  on  the  special  appearance,  motion  in  support 
thereof  and  all  questions  concerning  such  accounting,  vere 
set  for  June  17.   In  the  iTieantiine  Vinissky  duly  filed  his 
notice  of  appeal  from  the  order  directing  him  to  account, 
and  the  sole  question  before  us  is  whether  the  court  had 
jurisdiction  to  enter  the  orrler,  Vinissky  not  being  a  party 
to  the  proceeding  nor,  as  he  clairas,  in  privity  v;ith  Parks 
for  vihora  he  vas  collecting  the  rents  as  agent  under  the 
assignment  which  Parks  had  acquired  fi'om  the  Home  Federal 
Savings  and  Loan  Association  when  he  purchased  the  mortgage, 
and  also  whether  the  order  to  account  was  improvidcntly 
entered  before  the  real  issue  as  to  who  wjs  the  legal  and 
equitable  owner  of  the  real  estate  had  been  tried  and 
determined. 

The  gist  of  the  contention  made  by  counter-pl';intif f 
is  that  Vinissky,  "for  whose  benefit,  all  the  proceedings 
were  prosecuted  and  defended,  is  a  real  party  in  interest, 
and  is  concluded  and  bound  by  all  the  orders  and  decrees 
entered  in  the  cause,"  and  tliat  the  order  of  June  9,  1948, 
directing  him  to  account  is  not  subject  to  review.   The  mere 
fact  that  Vinissky  acted  as  attorney  of  record  for  one  of 
the  parties  to  the  cause  does  not  make  him  a  party  in 
interest  or  a  party  to  the  proceeding.   Although  he  was 
named  a  party  to  the  cause  in  the  coimter-claim.,  the  order 
granting  leave  to  file  the  counter-claim  dismissed  him  as 
a  party.   We  think  that  People  v.  Finnegan.  350  111.  109, 
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is  in  point.   There  an  attempt  was  made  to  sustain  the  rlecree 
on  the  ground  that  the  relator  as  an  attorney  was  an  officer 
of  the  court,  and  hence  that  the  court  had,  quite  apart  from 
the  specific  directions  of  the  mandate,  summary  jurisdiction 
to  enter  the  order  ag'-inst  the  relator.   The  order  had  re- 
quired him  to  refund  the  money  which  he  had  received  and  re- 
tained as  solicitor's  fees,  not  to  his  client,  but  to  the 
opoosite  party.   The  court  held  the  rule  to  be  well  settled 
that  ''courts  have  no   summary  jurisdiction  over  an  attoi'ney 
to  com.pel  him  by  order  or  rule  to  pay  over  moneys  unless  the 
relation  of  attorney  and  client  exists  between  the  attorney 
and  the  party  seei-iing  such  sumiir.ary  relief.   [Citing  numerous 
decisions.]   The  rule  has  its  basis  in  the  right  of  an  attor- 
ney, except  where  the  relation  of  attorney  and  client  exists, 
to  have  his  liabilities  established  in  the  ordinary  channels 
of  legal  procedure.   (in  re  Ha skin.  18  Hun,  (N.Y.)  A3).      In 
the  Matter  of  Schell.  53  Hun,  (K.Y.)  4,^0,  the  court  said  at 
page  AAk. :       'It  is  because  of  the  relations  existing  between 
attorneys  and  clients,  that  the  client  is  allowed  to  pursue 
this  extraordinary  remedy;  and  it  is  because  it  is  the  duty 
of  the  court  to  see  that  the  attorney  acts  with  fidelity, 
as  well  to  the  court  as  to  the  client,  that  it  assumes  this 
jurisdiction.   There  does  not  seem  to  be  any  principle  upon 
which  a  stranger,  simply  because  he  has  become  the  owner  of 
a  demand  which  had  once  been  ov/ned  oy   a  client,  can  seek  this 
protection  of  the  court.'   The  relation  of  attorney  and  client 
cannot  exist  between  the  attorney  for  one  party  and  the 
opposite  party  to  a  suit  or  proceeding  and  the  latter  cannot 


invoke  against  the  former  the  summary  jurisdiction  which  a 
court  may  eA'prcise  for  a  client's  protection.   (Crme  v. 
Gurnec,  71  Atl.  (N.J.)  338).   The  rel^^tor  represented  the 
complainant  in  the  3uit  for  divorce  and  the  circuit  court, 
upon  the  defendant's  notion,  suriimarily  ordered  the  relator 
to  refund  to  the  defendant  money  v;hich  the  latter  h::d  paid 
to  or  for  the  complrainant.   Obviously'  the  defendant  did  not 
sustain  tlie  relation  of  client  tci'arn.i  the  relator,  and  the 
circuit  court  had  no  jurisdiction  to  gr^nt  summary  relief 
against  him  .-.t  the  instance  and  in  favor  of  the  defendant." 
In  conclusion  the  court  s/ id  that  "Not  only  was  the  *  *  ■- 
proceeding  sumrr-.ry  and  Tjmw.-.rr anted  so  far  as  the  relator  is 
concerned,  but  the  subseouent  proceedings  were  likewise  anoma- 
lous.''  In  the  case  at  bar  if  cc-ionter-plaintif f  had  wished  to 
make  Vinissky  liable  to  account  she  should  not  hav^-  dismissed  ' 
him  as  a  party  to  the  suit;  or  having  dismissed  him,  she 
could  have,  by  :^mendment  to  pleadings  and  service  of  summons, 
brought  him.  back  into  the  proceedings.   In  In  re  Estate  of 
Racklif f e ,  366  111.  22,  defendant  appeared  before  the  Probate 
Court  in  response  to  a  subpoena  as  a  vvitness  and  attended  the 
hearing  during  which  the  suggestion  was  made  that  she  had 
bonds  in  her  possession  belonging  to  the  estate.   The  Probate 
Court  entered  an  order  reciuiring  her  to  turn  over  the  bonds 
to  the  conservators,  and  later  a  m.otion  was  made  by  the  con- 
servatoi^to  have  her  adjudged  in  contempt  for  failing  to 
com^ply  with  the  order.   She  then  filed  a  special  appearance 

cuestioning  the  jurisdiction  of  the  court  over  her  or  to 

that 
enter  the  order  against  her,    and   asked    that^ptrt  of   the   order 
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be  eliminated.   The  petition  was  dismissed  and  she  v/as  ruled 
to  show  cause  for  failure  to  turn  over  the  bonds.   On  appeal 
the  Supreme  Court  held  that  "It  is  an  elementary  principle  of 
jurisprudence  .  in  all  civilized  countries  that  before 
property  or  liberty  may  be  taken  from  an  individual  he  shall 
have  an  opportunity  to  be  hc-^rd  on  charges  brought  against 
him.   This  is  a  rule  so  universal  in  its  application  to  all 
common  law,  chancery  or  statutory  proceedings  that  there  is 
general  agreement  that  no  court  has  power  other^.'ise  to  divest 
a  person  of  property  or  punish  him.   In  fact  the  recognition 
of  that  basic  principle  of  justice  is  so  videsoread  th;.t 
courts  are  now  seldom  celled  upon  to  restore  rights  of  in- 
dividuals so  ruthlessly  taken  from  them.   (Leininger  v. 
Reichle.  317  111.  625;   He-ppe  v.  ozczepanski.  209  id.  88; 
Botsford  V.  0' Conner,  57  id.  72.)   -"-  -»-  -;;-  The  probate  court 
v/as  without  jurisdiction  of  the  person  of  appellant  [defend - 
antj  and  it  matters  not  that  it  may  bt:  sho-sm,  on  proper  legal 
procedure,  by  which  due  process  of  law  is  exercised,  that 
the  bonds  in  question  belonged  to  the  estate  of  the  incompe- 
tent.  Short-cut   ourt  proceedings  c-.rjiot  be  substituted  for 
the  provisions  of  a  special  statute  where  the  rights  and 
liberty  of  e  citizen  are  involved."  1-Je  think  the  Finnegan 
and  Rackliffe  cases  are  decisive  of  the  question  before  us. 

It  should  be  stated  in  fairness  to  Vinissky  that 
after  he  had  been  directed  to  account  he  wrote  a  letter  to 
the  chancellor,  with  the  request  that  it  be  not  construed 
as  an  appearance  nor  as  a  waiver  of  his  position  that  the 
order  requiring  him  to  account  ''is  a  nullity,"  calling 
attention  to  the  fact  that  he  was  not  a  party  to  the  pro- 
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ceeding,  th^t  he  was  not  present  nor  represented  by  cour.sel 
when  the  order  vas  entered,  nor  at  subsequent  discussions  in 
court  after  the  entry  of  the  order,  but  ?t   the  s?me  time 
advising  the  court  that  up  to  Dcceraber  31,  194.7  he  had 
collected  $9,253.  ?4  ^'^r  rents  an^-^  expended  for  the  mainte- 
nance, operation  and  preservation  of  the  property  and  the 
interest  of  Parks  therein  and  at  his  direction,  the  s-iom  of 
$6125.60. 

Vinissky  takes  the  further  position  that  before 
counter-plaintiff  can  be  entitled  to  an  accounting,  the 
hearing  before  the  master  must  be  concluded,  the  trial 
court  must  pass  uoon  the  master's  report,  the  trial  court 
must  find  the  issues  in  favor  of  the  counttr-pl-^intif f ,  must 
find  that  the  coraiter-plaintiff  is  the  legal  or  equitable 
ovmer  of  the  premises,  that  counter-defendant  Archie  Parks 
is  not  the  legal  and  equitable  oi-Tner  of  the  premises,  that 
the  deeds  from  Ell/aibeth  Druggan  to  E-rUth  Phillips  and  from 
Edith  Phillips  to  Archie  Parks  arc  void,  and  must  determine 
the  real  and  fundamental  issue  in  this  c.-..use,  namely,  who  is 
the  legal  and  equitable  O'.mer  of  the  real  estate.   He  says 
that  since  Elizabeth  Truggan  parted  with  the  title  by  her 
dee(^   and  Archie  Parks  is  now  the  legal  ovaaer  and.  holder  of 
the  record  title,  lonless  and  ui\til  the  court  hy   a  proper 
decree  ag  tin  confirms  and  finds  title  in  Elizabeth  Druggaji, 
she  is  not  entitled  to  any  accounting  of  rents.   V.e  think 
this  position  io  sound.   The  order  reeuiring  iiim  to  account 
was  not  only  preraature,  but  inasro.uch  as  he  was  not  a  party 
to  the  proceeding  or  even  the  real  party  under  the  ■^uthori- 
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ties  cited  or  in  privity  v,ith  P.urks,  the  court  had  no 

jurisdiction  over  him. 

As  to  the  order  being  appealable,  it  would  seem 
to  us  tha'-.  since  Vinissky  stood  in  jeopardy  of  being 
committed  for  contempt  if  he  had  not  complied  vith  the 
order  or  appealed  therefrom,  he  is  entitled  to  have  a 
court  of  reviev,'  determine  his  rights.   During  the  pen- 
dency of  this  appeal  counter-j)laintif f  made  a  motion  to 
dismiss  the  appeal.   Inasmuch  as  ve  have   adversely  dis- 
posed of  the  issues  raised  in  the  motion,  it  is  denied, 
and  the  order  of  the  Circuit  Court  directing  Viniosky 
to  account  is  accordingly  reversed. 

ORDER  REVERSED. 

icanlan  and  Sullivan,  JJ.,  concur. 
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Appellant.  ) 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE 
COURT . 

An  action  on  the  case.   A  jury  fotmd  the  issues 
for  plaintiff  and  assessed  its  damages  in  the  sum  of  %1 ,000. 
Defendant  appeals  from  a  judgment  entered  upon  the  verdict. 

The  complaint  alleges  that  defendant  is  engaged 
in  a  dock  and  shipbuilding  business;  that  on  and  prior  to 
July  18,  1927,  plaintiff  ovmed  and  possessed  certain  real 
estate  in  Chicago,  Illinois;  that  upon  said  real  estate  ''is 
a  dock  property  fronting  east  on  the  Calumet  River  and  on 
the  North  side  thereof  there  is  a  slip  knov/n  as  Hov.ard 
Slip,  approximately  110  feet  in  vidtii,  exteziding  from  the 
Calumet  River  westward  into  said  real  estate  for  a  (-istance 
of  approximately  300  fci^t,  the  Soui:h  48  feet  of  which  is  on 
the  property  of  the  plaintiff  and  the  North  part  thereof 
is  on  the  property  of  the  defendant.   The  plaintiff  and  its 
predecessors  in  title  constructed  a  dock  made  of  piles  and 
timbers  along  the  South  line  of  said  slip  (and  the  defend- 
ant constructed  a  dock  likewise  composed  of  piles  and 
timbers  along  the  North  side  thereof)  and  the  slip  was 
dredged  sufficiently  to  accomodate  large  lake  boats.   9. 
That  on  or  about  March  19A1  the  defendant  commenced  the 
construction  on  shore  and  launching  into  said  Howard  Slip 
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of  a  number  of  large  steel  boats  and  has  continued  such  con- 

i 

struction  and  lauiiching  up  to  the  present  tirae.   10.   That     / 
said  boats  have  from  time  to  time  been  launched  by  the  defend-' 
ant  by  sliding  them  <io^m  skids  sidevise  into  sold  slip,  in 
a  negligent,  careless,  reckless  and  unvorkmanlike  manner, 
vithout  taxing  the  necessary  precautions  to  prevent  them 
from  injuring  the  property  of  the  plaintiff,  and  vithout 
controlling  the  speed  utider  vhich  the  boats  vere  laixnchcd 
into  the  v;ater  and  vithout  taking  precaution  to  pr'-V-o^nt 
tP-em  from  bumping  into  the  dock  of  the  niaintiff ,  as  a 
result  of  and  in  consequence  of  v}':ich  vast  ^luantities  of 
tlie  vrater  in  the  slip  have  from  time  to  time  been  caused 
to  flov/  against  and  over  the  wall  of  the  dock  of  the  plain- 
tiff with  great  force  --iTi^    violence,  which  caused  the  land 
of  plaintiff  to  become  inundated  with  water  and  -wash  back 
into  said  slip,  carrying  large  "-upntilies  of  earth  there- 
v.'ith,  and  caused  said  boats  to  cross  said  slip  and  bump 
into  the  wall  of  plaintiff's  dock  along  the  property  of 
the  plaintiff  with  great  force  and  violence  and  injury  to 
the  same  and  destroy  parts  thereof,  arid  to  wash  soil  into 
•  said  slip  and  fill  the  same  so  as  to  greatly  impede  traffic 
therein  and  reduce  the.  value  of  the  real  estate  of  the  olain- 
tiff.   --'-  -"-  -"-   12.   That  said  damage  is  the  proximate  result 
I  of  the  carelessness  and  negligence  of  the  defendant,  in  the 
I  manner  in  which  it  laun.chod  said  boats  and  in  its  failure  to 
i  control  the  speed  ^.ith  which  they  were  1;  unched  and  in  its 
f  failure  to  take  necessary  precautions  to  see  that  waves  of 

! 
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i  great  force  and  violence  vrere  not  caused  to  flow  over  onto 


tile  property  of  picintiff  anr"  in  causing  said  boats  to  bump 
into  the  vail  of  said  docx  and  in  ri'  stroying  said,  doci^  and 
washing  said  real  estate  into  the  said  slip  -"-  -'■-  -•'■.   To  the 
damage  of  the  plaintiff  in  the  sum  of  $50,000." 

After  defendant':;  motion,  for  arx  instructed  ver- 
dict at  the  close  of  plr.intiff's  c^.se  had  been  denied 
plaintiff,  by  leave  of  court,  filc-d  the  follov/ing  amend- 
ments to  tile  comnlaint: 

"la.   In  Paragraph  '10'  of  said  Complaint  ---  -"-  --- 
strike  the  following  vrards:   'in  a  negligent,  careless, 
reckless  and  unworkmanlike  manner,  v.'ithout  taking  the 
necessary  precautions  to  prevent  them  from  injuring  the 
property  of  the  plaintiff,  and  without  controlling  the 
speed  under  which  the  boats  were  la^jmched  into  the  water 
and  without  taking  precaution  to  prevent  them.  from,  bumping 
into  the  dock  of  the  plaintiff. ' 

"2a.   Incert  at  the  end  of  said  Paragraph  '10', 
after  the  word  'plaintiff,  the  folloving:   ',  and  that 
said  act::  of  the  defendant  were  not  a  reasonable  and  proper 
use  of  its  property. ' 

"3a.   In  Paragraph  '12'  of  said  Complaint,  be- 
ginning on   Line  1  thereof,  strike  the  .following  v/ords:  'That 
said  damage  is  the  proximate  result  of  the  carelessness  and 
negligence  of  the  defendant,  in  the  manner  in  which  it 
launched  said  boats  and  in  its  failure  to  control  the  speed 
with  vhich  they  were  launched  and  in  its  failure  to  take 
necessary  precautions  to  see.' 

"Aa.   In  ■"  -"  "-  Paragraph  '12'  strike  the  word  'not' 


\; 


and  insert  in  .lieu  thereof  tno  vor'^.  'thsreby.'" 

After  defendant  answered  the  complaint  and  the 
amendments  thereto  the  case  was  submtted  to  the  jury  uDon 
t^^e  ouestion  whether  "the  laioiichings  of  bo^ts;  by  the  de- 
fendant in  the  manner  adopted  by  defendant,  in  viev-7  of  the 
surroundings,  was  an  unre-tsonable  and  iraprudent  use  of  its 
property'';  and  also  upon  the  question  ae  to  whether  ''the 
plaintii'f's  dock  property  vas  damaged  as  the  direct  result 
of  sucii  unreasonable  c-.nd  imprudent  use,  if  any.'' 

Defendant  contends  that  "plaintiff's  comnlaint  as 
amended  failed  to  sta.te  a  cause  of  action  and  v,-as  inconsis- 
tent with  its  other  pleadings. "   in  the  trial  court  d-.fendant 
filed  a  written  motioii  for  a  new  trial  in  which  three 
grounds  only  were  raised,  viz,:   ''1  -  There  is  no   evi-^ance  to 
support  the  verdict  in  favor  of  the  jlaintiff  and  against 
the  defendant.   2   -  There  is  no  evidence  that  any  act  of 
the  defendant  damaged  trie  property  of  the  plaintiff.   3  - 
The  plaintiif  failed  to  prove  ai^y  pecuniary  damage  whatso- 
ever to  its  property.'' 

'.-;;-  -;;-  -;;-   If  certain  points  in  vrriting  partieulsrly 
specifying  the  grounds  of  a  motion  for  a  ne^^   trial  have  been 
filed,  the  party  filing  the  same  wixl  be  deemed  to  have 
waived  all  causes  for  a  new  trial  not  set  forth  in  his 
written  grounds  and  in  the  Appellate  Court  wilx  be  confined 
to  the  reasons  specified.  *  '■'<■   -      The  above  aelding  by  this 
court  is  applicable  to  both  ci-il  una  criminal  cases, 
(barber  v.  Chicago  and  Alton  Railway  Co.  .  135  111-  i'c;9; 
Anderson  v.  Ivarstens,  297  id.  76;  Bromlev  v.  People,  150  id. 


297.)"   (People  v.  Cohen,  352  111.  38C.,  3S2.   8ee,  pIso, 
People  V.  Hatcher,  334  Hi.  ?^--6,  53:3.) 

Defendant  is  not  in  a  position  to  raise  the  in- 
stant contention,  and  unon  the  oral  argument  in  thi:-;  court 
did  not  urge  it. 

Dt-fendant  ?lso  contenc-s  that  "a  plaint  iff  does  not 
make  a  case  by  subinittinc  circuiri,st>inti;vl  e'idence  of  a  number 
of  possibilities  and  leaving  the  jury  to  choose  that  vhich 
it  considers  mo^t  plausible.   The  evid-:?nce  shovs  th'-'it  the 
condition  of  plaintiff's  dock  could  h?vc  been  brought  about 
by  any  one   of  several  different  causes."  Defendant,  argues 
that  "there  are  any  number  oi   reasonable  e>:planaticns 
pos;.:ible  in  this  record  and  the  selection  of  any  one  of 
thern  is  only  a  guess  -  vhether  a  good  guess  or  bad  one  is 
immaterial.'' 

In  Lindroth  v.  VJalgreen  Co.  ,  33o  111.  App.  364, 
v/e  stated  (pp.  376,  377,  373): 

!»-;;-  -;;-  -;;-   Xn  our  opinion  upon  the  first  apneal  (320 
111.  Apt).  112)  we  refer  to  certain  authorities  that  hold 
that  where  "uncertainty  arises  as  to  the  inferences  that  may 
legitimately  be;  drawn  from  the  evidence  so  th-t  fair-minded 
men  may  hon-rotly  draw  different  conclu/ions,  the  euestion 
is  not  one  of  law,  but  one  of  fact  to  be  settled  by  the  jury. 
In  a  late  case.  Road  rue  k  v .  S  c  hul  t  z ,    333  Hi.  App.  A76  (appeal 
denied  by  the  Suprem.e  court.  399  111.  6<8),  there  were  no 
eyewitnesses  to  the  accident  in  ruestion,  but  we  lield  that 
the  plaintiff  had  the  right  to  prove  his  case  by  direct  or 
circumstantial  evidence.   The  pi^incipal  argument  urged  by 
the  appellant  (one  of  the  defendants;  in  support  of  the 
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appeal  was  that  '"where  equally  reasonable  inferences  may  be 
drawn  from  the  Imown  facts,  one  leading  to  the  conclusion  of 
liability  and  the  other  to  nonliability,  the  plaintiff  has 
failed  to  maice  a  case  for  a  jury,"  --'^   -"-  -"-  that  "inconsistent 
conclusions  were  equally  capable  of  being  inferred  from  the 
undisputed  eviaence"  in  this  case;  that  "neither  of  these 
Inferences  finds  any  greater  support  in  the  record  than  the 
other,"  and,  therefore,  plaintiff  failed  to  make  out  a  prima 
facie  case.'   (p.  A31)   we  stated  that  ve  dio  not  agree  with 
this  contention,  and  in  support  of  our  position  ve  quoted 
(pp.  4-81,  Jr^k)    from  3n   opinion  by  Mr.  Justice  McSurely  in 
Turner  v.  C-urrimings .  319  111.  Apo.  2k5 ,    ^28,  229: 

"'In  the  petition  for  rehearing  filed  by  the  re- 
ceivers of  the  streetcar  company,  it  is  also  said  "It  is 
fundamental  that  an  inference  cannot  be  dra>m  from  a  fact 
or  state  of  facts  v;'hen  an  inconsistent  ini'erence  may  as 
readily  he  drawn  from  the  same  facts  or  state  of  facts." 
There  are  some  decisions  of  this  court  and  probably  others 
where  this  has  been  stated,  but  it  is  not  the  law.   As  we 
said  in  Plodzien  v.  Segool,  314-  111.  App.  4-0 >  the  law  is 
that  where  ''ut'icertainty  arises  as  to  the  inferences  that 
may  legitimately  be  drawn  from  the  evidence  so  that  fair- 
minded  men  may  honestly  drai/  different  conclusions,  the 
question  is  not  one  of  lai.  but  one  of  fact  to  be  settled 
by  the  jury.   Denny  v.  Goldblatt,  k9B   111.  App.  325;  Chicago 
&  N.  Vj.  Ry.  Co.  V.  Hansen,  166  111.  623;  Moore  v.  Rosenmond. 
23a  N.Y.  356;   xCavale  v.  Morton  Salt  Co..  242  111.  App.  205; 
Norris  v.  Illinois  Central  R.  Co..  B8  111.  App.  614;  Richmond 
&  Danville  R.  Co.,  v.  Powers,  I4.9  U.S.  43;   Gunning  v.  Cooley. 
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281  U.S.  90;  Best  v.  Distx-ict  of  Colurabig .  ?91  U.S.  4II." 
See  also  Reilly  v.  Peterson  Furniture  Co...  314  111.  App.  46. 
Note  the  language  of  Judge  Pound  in  the  Moore  case  and  of 
Chief  Justice  Hughes  in  the  Best  c;-. se.' 

"Our  opinion  proceeds:   'See,  also,  Lav/rence  v.  ' 
Industrial  Com.  .  391  111.  BO,  v'here  the  Supreme  court  in 
passing  upon  the  province  of  the  Industrial  Conimission  st:'ted  / 
(pp.  84,  35): 

"'"The  rule  is  well  settled  th';t  it  is  the  province 
of  the  Industrial  Coiainission  to  draw  reasonable  inferences 
and  conclusions  from  evidentiary  facts,  and  the  courts  are 
not  privileged  to  set  aside  the  findings  of  the  commission 
unless  they  are  manifestly  against  the  v.'eight  of  the  evi- 
dence -""  -"  -""  and  it  is  the  exclusive  duty  r.nd  province  oi   the 
commission  to  v.'eigh  the  evidence  and  draw  any  and  all  re.;:.son- 
able  inferences  therefrom,  and  its  conclusion  in  such  case 
is  final  and.  not  subject  to  review  ->  -"-  -:•-.   If  the  undisputed 
facts  permit  an  inference  either  yi--:^ ,    that  is,  if  one  reason- 
able mind  maj^  draw  one  inference  and  another  reasonable  mind 
a  different  inference  from  such  facts,  then  the  comjuission 
alone  is  empovered  to  draw  tlie  inference  and  its  decision 
as  to  tiie  weight  of  the  evidence  will  not  be  disturbed  on 
review."   It  will  be  noted  that  the  Industrial  Commission, 
like  a  jury,  is  the  trier  of  facts.   (See,  :-lso,  Reilly  v. 
Peterson  Tumiture  Oo.,  314  111.  App.  46,  47.)' 

"V/hile  wc  are  s-tisfied  that  the  action  of  our 
Supreme  court  in  denying  an  appeal  in  RoadrucK  v.  cchultz. 
supra ,  is  decisive  of  the  question  before  us,  we  note  that 
Tenriant  v.  Peoria  &  P.  U.  Ry.  Co.,  321  U.S.  ^9,  35,  and 
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b-!.veiider  v.  Kurn.  3^7  U.S.  645,  651- ,  foiiov  the  L:aiae  rule." 

We  hoLn   that  there  is  :io  rtjerit  in  the  instant 
contention. 

Defendant  argues  th-t  cort;-:in  causes  other  th?n 
the  launchings  of  the  boats  Ijy  doi'fTidant  were  more  ii^cely  to 
produce  the  coritlition  of  i  i.:\intifr' s  dock  in  1945-.;  tlivtt  the 
"tooth  of  time''  :ind  the  lack  of  oroper  repair  and  mainten"nce 
contributed  to  the  dc?ia?ge  to  the  dcci<:;  that  V'hen  •.  wind  wis 
cloving  from  the  east  to  the  northeast  a  choppy  sea  v.-ould  be 
created  in  tlie  CaiuJTiet  F.iver  and  that  sea  would  go  un  into 
the  slip;  that  thie  use  of  plaiiitiff's  docK  for  the  storage 
of  sand  xsiS  would  be  a  strain  upon  it:-;  docK;  that  the  use  of 
the  dock  by   the  steamers  ''Gilbert''  and  ''Amoric:.n"  would  tend 
to  cause  the  condition.   All  of  tr^ese  tlieories  of  fact  ^-ere 
submitted  to  the  jury  anr'  undoubtedly  considered  by  them  in 
reaching  their  verdict.   It  i.'ouid  be  idle  for  defendant  to 
argue  that  the  pounding  of  t'ne  v;a\'es  upon  plaintiff's  dock 
produced  by  the  5<-  laui'ichings  did  not  cause  any  damage  to 
plaintiff's  property.   There  is  force  in  --laintif  f '  s  argument 
that  certain  evidence  show?  that  the  real  dam-'ge  to  plain- 
tiff's property  occurred  directly  across  from  the  point  of 
the  launching s. 

Defendant  next  contends  that  »'the  burden  is  upon 
Plaintiff  to  establish  by  the  evidence  that  the  damage  to 
its  dock  \/as  the  direct  and  '^ro.xiiviate  result  of  some  act  or 
acts  on  the  part  of  tl;e  cefendani:.   This  burden  has  not  been 
met.''   Plaintiff  did  not  attempt  to  prove  any  damr  ge  to  the 
nart  of  its  doc.<:  above  water,   iiovard  olip  extends  westward 
from,  the  Calum.et  River  for  a  diatance  of  about  800  feet.   It 
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is  ilO  feet  in  wi'ith,  the  south  /,3  feet  is  ovTied  by  pl'iintiff 
and  the  north  62  feet  oy   defer.dant.   Tiie  property  of  both 
parties  fronts  east  on  the  C&lurcet  River.   It  is  a'-'mitted 
that  from  19/..1  to  1945,  both  inclusive,  52  ships  were  launch- 
ed sidevays  into  Hoi.ard  ;:  lip  by   defendant.   The  ships  ranged 
in  length  from  66  feet  to  19p  feet,  with  tearris  ranging  in 
width  froiTi  IS  feet  to  A-}   feet.  The   largest  shios  had  a  dis- 
placement weight  of  243  tons,  and  ''143  tons  for  those  with  a 
length  of  100  feet  and  a  beam  of  25  feet."   Tne  boats  with  a 
length  of  64  feet  and  a  beam  of  18  feet  had  a  displacement 
weight  of  54  tons.   Th.e  skIps  on  which  the  boats  were  lai.;nch- 
ed  v,-ere  from  2  5  feet  to  40  feet  long  and  th.ey  v/ould  ''extend 
out  over  the  edge  of  the  dock  at  least  half  of  the  beam  £"f 
the  boat:''  Vh.en  the  rope  is  cut  there  is  jiotliing  to  check  the 
speed  01  tiie  boat  until  it  hits  the  v.ater,  and  it  goes  down 
the  greased  ski^s  ''cuite  rapidly.'-   Darby,  who  testified  for 
nlaintiff,  stated  that  when  a  boat  hit  the  water  it  came  v,ith 
quite  a  force;  that  a  great  v^ave  came  along  and  'went  r,ll  the 
way  up  onto  the  second  track  and  was  coming  cuite  fast;  the 
peo^)le  ran'';  tiiat  some  of  the  water  vfent  over  th.e  track  and 
settled  >iovn   at  its  lower  end  and  '■  sont'd'  into  the  sand  in  the 
yard,  and  som.e  of  it  vzashed  back  into  the  ria/er:  that  m.ost  of 
tlie  la-unchings  v/ash  pretty  hard  and  take  all  of  the  loose 
stuff  cack  into  the  river  \:ith  it;  that  in  the  40  or  50 
launchings  that  he  observed  the  waves  generally  went  up  over 
the  dock;  that  when  a  boat  hit  the  water  at  the  time  of  the 
lamiching  there  was  quite  a  vibration  tliat  could  be  felt  for 
som.e  distance;  that  some  of  the  Idunci'dngs  created  ''enormous 
waves":  -chat  it  depends  a  lot  on  how  the  boat  hits  the  \/ater: 
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that  '"some  flat  boats  v.'hen  they  hit  flat  makt  a  big  noise, 
sort  of  a  big.  turn,  and  you  can  feel  tliose  more-  than  you  can 
those  that  hit  the  edge'';  that  "I  have  stood  as  much  as  100 
feet  away  from  the  dock  and  I  always  felt  it";  that  "I  could 
tell  v.-hen  the  boat  hit  without  looking  that  way";  that  some 
of  the  waves  when  they  came  on  the  dock  were  still  tvo  or 
three  feet  high.   Albert  Carson,  a  witness  for  pl.jintiff, 
was  employed  by  the  Lake  Sand  Company.   He  testified  that 
he  had  seen  about  twenty  launchingc;  that  they  created 
v/aves  and  when  the  boat  hit  the  w..ater  the  waves  went  over 
the  second,  track  on  the  v/est  end  of  the  slip;  that  these 
tracks  v/ere  on  the  property  of  the  Lake  Sand  Company,  that 
is  on  the  south  side  of  the  slip;  that  when  boats  v.'ere 
launched  into  the  slip  he  "heard  a  vibration  like  a  quick 
thump";  that  when  the  boat  hit  the  water  he  could  feel  the 
dock  shake;  that  hie  could  feel  the  dock  shake  ^/here  he  stood 
on  the  ground  about  200  feet  from  the  face  of  the  doci:. 

Plaintiff  introduced  evidence  tending  to  show  that 
in  19A2  its  dock  below  the  watef'^^ff s  in  "ordinary  condition" 
and  in  alignment,  but  the  top  of  the  dock  vras  in  bad  shape. 
Plaintiff  also  introduced  evidence  tliat  in  194-7  the  alignment 
of  the  dock  for  a  distance  of  approximately  450  feet  was 
away  from  the  original  line,  having  bent  over  and  leaned 
toward  the  water,  and  that  it  would  cost  |:82.50  per  lineal 
foot  to  reconstract  the  4^50  feet.   Defendant  offered  evi- 
dence tending  to  prove  that  tr^.e  docK  iras  beginning  to  dis- 
integrate in  1937  and  was  then  out  of  line,  but  the  jury 
believed  the  testimony  of  plaintiff,  and  defendant  raises 
no  contention  in  its  brief  that  the  verdict  of  the  jury 
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ls rriciriifestly  againi^t  tbc  v;ilght  of  the  evidence. 

It  may  be  conceded  that  this  is  ?.  case  in  which 
it  vas  difficult  for  the  jury  to  a3certairi  the  amount  of 
damages  with  cert;^inty.   Tj:;e  la-w  that  ?.ppiie3  to  ^uch  a 
situation  seems  clear: 

1^1  £ t o r y  ?  1=1  r c hjnen t  C o .  v .  P a t e r :? on  ^- o .  ,  282   U.K. 
555,  the  court  ststed  (vv.    562,  563,  564):  • 

"I'lor  ca.n  ve  ,:.ccept  the  view  of  that  court  th^t 
the  verdict  of  the  jury,  in  so  far  es  it  included  ar-mages 
for  the  fir:..t  item,  c-nnot  -:tand  because  it  v/as  based  upon 
mere  speculation  r±nd   conjecturt.   TI:is  ciiarc^cteriz^  ti  on  of 
the  b'lsis  for  the  verdict  is  luiw'arrented.   It  is  true  that 
there  V-^s  uncertainty  qs  to  the  extent  of  the  deinege,  but 
there  vae  none  as  to  the  fact  of  drmass:  ?n'-^  there  ie  a  clear 
distinction  bet\:een  the  measure  of  proof  necec:;arv  to  es- 
tablish the  fact  that  petitioner  hod  sustained  some  dainae:e, 
and  the  meaa;ure  of  oroof  necessary  to  enable  tae  /jury  to 
fix  t'ie  amount.  T\ie    rule  x/hich  ci'^  clu'^e^  the  recovery  of 


uncertain  6.^.ii:z.^e7i   na-lie: 

,  to  such 

as  are  not  the  certain 

result  of  the  vrong,  not 

to  tnose 

damages  vdiich  are  de- 

finitely  attributable  to 

the  \/rou 

^   HVLO    only  unce^'tain  in 

respect  of  their  amount.   Taylor  v.  Bradley,  A   iibb.  Ct.  App. 
(N.  Y.)  36.3,  366-367: 

•''It  is  sometimes  yaid  that  speculative  damages 
c?nnot  be  recov^^red,  because  the  ^^mount  is  uacertain;  but 
such  remarks  -will  genere.lly  be  found  apalicable  to  such, 
damages  as  it  is  uncertsin  whether  sustained  at  all  from 
the  bi'each.   Som.etimes  the  claim  is  rejected  as  beinr,  too 
rem.ote.   Tliis  is  ariother  mode  of  saying  that  it  is  uncertain 
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vhether  such  damages  result(;d  necesi^orily  and  iitthed lately 
from  the  bre';ch  coriiplalned  of. 

'''The  general   rule  is,  that  alx  d^'-mages  resulting 
necessarily  and  iinniedij- tely  and  directly  froKi  the  breach 
are  recoverable,  and  not  those  that  ar^-  contingent  ?nd 
uncertain.   The  latter  description  embracer,  as  I  think, 
such  only  as  are  not  the  certain  result  ol'   the  breach,  and 
does  not  embrace  such  as  are  the  certain  result,  but 
uncertain  in  amoui'xt.  ' 

'■Where  th.e  tort  itself  is  of  such  a  nature  as  to 
preclude  the  ascertaini::ent  of  tiie  amount  of  n,-mage5  \/ith 
certainty,  it  vould  be  a  perversion  of  fund-.mentcjl  principles 
of  justice  to  deny  all  reli-.f  to  the  Injured  person,  and 
thereby  relieve  the  wrongdoer  from  mascing  :}.r.y   r-mend  for  his 
acts.   In  such  C(':5e,  vhile  the  d  mages  may  not  be  determined 
by  mei'e  speculation  or  guess,  it  viii  be  enough  if  the  evi- 
dence show  the  extent  of  the  damages  as  a  matter  ef  just 
and  reasonable  inference,  aitnough  the  result  be  only  approxi- 
mate.  The  vn-ongdoer  is  not  entitled  to  coineiain  that  they 
cannot  be  measured  with  the  eyactness  and  precision  that 
vould  be  Dossible  if  the  case,  vjhich  he  :nl.cne  is  responsible 
for  making,  vere  othervise.   Eastman  -^odak  Co.  v.  Southern 
Photo  Co. ,    273  U.S.  359,  379.   Compare  The  Seven  Brothers, 170 
Fed.  1<;6,  128;  Paciiic  whaling  Co.  v.  Packers'  ..ssn .  ,  1 3 B 
Gal.  63^^,  638.   As  the  Supreme  eourt  of  Michigan  has  force- 
fully declared,  the  risk  of  the  uncertainty  should  be  throvn 
upon  the  wrongdoer  instead  of  upon  the  injured  party. 
Allison  V.  Chandler,  11  Mich.  tAZ,    550-5p6.   That  v/as  a 
case  sounding  in  tort,  and  at  page  353  the  court,  speaking 


througri  ChrirtiancV;,  J.,    s?id: 

"'But  3h?ii  t:',£  iiijured  party  in  an  action  of 
tort,  vhich  m^.y  happen  to  furnish  no  eienent  of  c'x-t-^ir.ty , 
be  allowed  to  recover  no  dan^g-^c  (or  Ker^^ly  r;oEiin-\l) ,  be- 
c;-use  he  can  not  ohov;  the  exact  iinourit  with  cortaint/, 
though  he  is  ready  to  shov-,  to  the  £:'tisf action  of  the 


jury,  that  he  has  suffered  large  dainages 


b-r  -f-li.- 


tp.e  mjurv".-' 


Certainty,  it  ie  true,  •v'ould  thu:;  be  attein^-d;  but  it  voulc! 
be  the  certainty  of  injustice. 


"'Juries  are  allowed  to  ec 


L   unon  pro  eel 


and  in- 


ferential, as  veil  as  dinct  cavr^   poeitive  proof.   And  vh^-n, 
from  the  nature  of  rhe  caee^,  the  amount  of  tde  deinagee  cfn 
not  be  estimated  vith  cei'tainty,  or  onl,/  a  aart  of  theiu  can 
be  so  eetiniated ,  we  can  see  no  obiection  to  placing  before 
the  jury  ell.  the  facte  ar;d  cira-U-nie  tan  cei:  cf  the  c;'Se,  liaving 
aii-j'  tendancy  to  ehov  da3Ti;:vges,  or  their  prebaMe  amount;  eo 
as  to  enable  theie  to  ffiahi^  th  moat  int-liigible  v.nd   probable 
estimate  which  the^  nature  of  the  Cr:ee  v'ili  nerniit.' 

'■And  again  in  Gilbert  v.  lanuedy,  .h:  Mich.  117, 
1^9  et   seq .  ,  also  a  tort  action,  the  court,  through  the  same 
irminent  judge,  pc^inted  out  that  cases  will  often  occur  in 
which  it  is  evident  that  l-~rgc  daraages  have  resulted,  but 
vhere  no  reliable  data  or  (.■le/nent  of  certainty  can  be  found 
by  which  to  measure  W'ith  accuracy  the  amouiiL.   Rejecting 
the  viev7  that  in  euch  ceses  the  jury  ebouid  give  only 
TiOiriinal,  that  is,  in  effect,  no  damages,  leaving  the  injured 
party  without  redrese,  ti:e  court  said  (p.  130): 

'■'To  deny  the  injured  party  the  right  to  recover 
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any  actu-il  d?in-?gGP  in  such  cases,  l-'ec-nise  they  arc  of  a 
nature  vliich  cannot  be  thus  certainly  riif^asured,  v;ould  be 
to  enable  parties  to  profit  \jy ,    and  sneculate  upon,  their 
o-v"n  wrongs,  encourage  violence  and  invite  depredation. 
Such  is  not,  and  canxiot  be  the  law,  though  case^  aay  be 
found  vd!ere  courts  have  laid  dovna  artificial  and  arbitrary 
rules  vdiich  have  produced  auch  a  result.'"   (italics 
ours. ) 

In  Bi^elov  v.  RaO  Radio  Pictures,  3-7  U.S.  251, 
the  court  cites  v.-ith  an-^roval  from  htory  Parci.irnent  Co.  v. 
Paterson  Co.  ,  supra ,  and  statea  (pp.  253,  -^66}  : 

'' '  Th-e  Gonst:=-nt  tendency  of  the  courts  is  to  find 
some  vay  in  v.'hich  darca.^es  can  be  av-arcled  vherc  a  v.Tong  has 
been  done.   Difficulty  of  ascertainment  is  no   lon.^er  con- 
fused vith  right  of  recovery' for  a  proven  invasion  of  the 

:ilaintiff's  rights .   Stoi-y  Parcr^rir. nt  Co.  v.  Paterson  Go.  , 
supra ,  56$;  and  see  also  Paliaer  v.  Coniiecticut  R.  Co.,  311 
U.S.  jUly,    559,  and  cases  cited.''   (it-lics  ours.) 

la  Johnston  v.  City  of  Galva ,  316  111.  598,  the 
court  said  {^PV'    603,  604):   "Vihere  the  ri,;;ht  of  i-acovery 
exists  the  defendant  cannot  escape  liabilit;y"  because  the 
damaRes  are  difficult  of  exact  ascertainment.   The  nature 
of  the  incuiry  in  the  instant  case  is  auch.  that  it  is 
difficult,  if  not  impossible,  to  ascertain  v.ith  mathematical 
certainty  the  amount  of  the  defendant  in  error's  damages, 
but  this  difficulty  affords  no  answer  to  a  c?use  of  action 
v/hich  results  from  a  breach  of  diity  imposed  lij   law.   The 
unliquidated  damages  growing  out  of  the  commission  of  a 
tort  are  seldom  susceptible  of  exact  measurement.   The  rule 


-15- 

it,  that  while  the  la-\c  \,'ilJ  not  permit  vLtneszes   to  speculiute 
or  conjecture  as  to  possible  or  probable  d;ra.- ges,  still  the 
best  (jvidtnce  which  the  subject  will  admit  is  receivable, 
and  tills  evidence  is  often  riottiing  better  than  the  opinions 
of  persons  veil  infomed  uoon  the  3i;bject  imder  invcsti.gation. 
(Daughetee  v.  Oho.o  Oil  Co.,  ..63  111.  513.)''  ;  (italics  ours.) 

In  the  instr.nt  case  olaintiff  cl  imed  tl'iat  the 
damages  it  susrained  \/cre  ?37,lic5»  l-^-c-"  Jury  awarded  eleintiff 
?'7,000  damages.   In  People  v.  Hanisch,  361  111.  465,  the  court 
said  (p.  4.63):   ''The  jury,  as  o  fact-T'iuding  bc^y,  is  of  such 
iviiportance  that  an  abridgment  oi'  its  functions  in  tills  regard 
and  an  aporopriation  of  them  by  tae  Judges  would  mean  the 
forsDiing  of  a  valued  tradition  in  our  aystem  of  Juri::prudence. 
The  utuiost  caution  niiouid  be  eyercised  not  only  oy  the  trial 
courts  but  by  the  reviewing  coiivts   to  uphold  ttie  sanctity  of 
the  trial  by  Jury.''   All  believers  i:.  the  Ja.ry  s,/stem  nust 
heartily  aporove  this  state;-;ent  of  our  Supreme  court. 

This  case  was  well  tried.  The  able  lawyers  for  de- 
fendant wei'e  unable  to  urge  any  of  the  gro-unds  usually  raised 
in  cases  of  this  Kind.  The  trial  Judge  susteined  tlie  verdict 
of  the  Jury.  It  is  our  coasidered  Judgment  that  %v-e  would  not 
be  Justified  in  disturbing  the  verdict  end  Judgment  in  the 
iriStai„t  case.  The  Judgm.ent  oi'  tl':e  Circuit  court  of  Coelc 
c  dunty  i  s  e  f  t  i  rmte d . 

JUbGhEhT  AFFIRMED. 

Friend,  P.  J.,  and  Sullivan,  J.,  concur. 
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ROBERT  FECKTNER,  a  minor,  by     ) 
Herman  Fechtner,  his  father  and   )   APPEAL  FROM 
next  friend,  ) 

) 
.Appellant,  SUPERIOR  COURT 

V.  ) 

)         COOK  COUNTY. 
&EORC-E  VANDERWALL,      .         ) 


Appellee, 


i 


3  39I.A.  143^ 


MR.  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  a  judgment  entered  on  the 
verdict  of  a  jury  in  favor  of  defendant  in  an  action  to 
recover  damages  for  personal  injuries. 

On  February  1,  1942,  plaintiff,  aged  seven  years 
and  eleven  months,  and  other  young  boys  were  coasting  on  their 
sleds  down  the  west  slope  of  a  hill  located  on  the  east  side 

of  Morgan  Street  about,  midway  betxv^een  89th  and  90th  streets 
in  the  City  of  Chicago,  Morgan  Street  runs  north  and  south 
and  is  about  thirty~five  feet  wide  with,  a  ten-foot  parto\ray  and 
a  six-foot  sidewalk  along  the  east  side.  On'  the  day  of  the 
occurrence  Morgan  Street  was  icy  and  slippery.  Plaintiff 
came  down  the  hill  upon  his  sled,  crossing  the  sidewalk  arid 
parkway  onto  Morgan  Street  directly  into  the  path  of 
defendant's  automobile  which  was  proceeding  north. on  Morgan 
Street  about  five  feet  from  the  east  curb  thereof.  Plaintiff 
was  struck  by  the  front  bumper  of  defendant's  automobile, 
causing  the  injuries  here  complained  of. 

As  grounds  for  reversal,  plaintiff  urges,  among 
other  things,  that  the  court  erred  in  giving  defendant's 
instructions  17,  19,  21,  24,  25,  26,  28  apd  29,  and  in  re- 
fusing to  give  plaintiff's  instruction  31. 
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Defendant's  instruction  17  informed  the  Jury  that 
before  the  plaintiff  can  recover  it  must  find  that  "at  the 
time  of  and  immediately  preceding  the  accident  plaintiff  was 
in  the  exercise  of  due  care  and  caution  for  his  safety  as  a 
reasonably  prudent  and  careful  person  of  his  a^e  and  experience 
would  exercise  under  the  circ-umstances. " 

The  rule  has  been  repeatedly  announced  that  plain- 
tiff is  required  to  exercise  only  the  care  that  a  child  of 
his  age,  capacity,  intelligence  and. experience  would  exercise, 
( Deminp  v.  City  of  Chicago.  321  111.  341;  Maskaliunas  v, 
Chicago  &  W,  I.  R.  R.  Co.,  318  111.  142;  Moser  y.  East  St.  . 
Louis  &  Interurban  VJater  Co. ,.326  111,  App.  542.   In  Abbs  v. 
Rob  Roy  Country  Club,  337  111.  App.  591,  where  a  similar 
instruction  v/as  criticized  which  read  "that  degree  of  care 
and  caution  which  an  ordinarily  orudent  person  of  the  age, 
capacity  and  experience  of  the  plaintiff  would  ordinarily 
use.  .  .,"  x-re   held  that  that  the  absence  of  the  word 
intelligence  did  not  render  objectionable  the  instruction 
there  complained  of,  for  the  reason  that  the  words  capacity 
and  intelligence. are  interchangeable,  citing  Burns  v.  City  of 
Chicago.  248  111.  App.  204,   In  the  instant  case,  however, 
the  instruction  complained  of  omitted  both  the  v;ord  capacity 
and  the  x^rord  intelligence,  the  lack  of  which  v;e  think,  under 
the  authorities  last  cited,  makes  it  defective.   It  would 
seem  that  consideration  by  the  jury  of  the  boy's  intelligence 
is  equally  important  with  their  consideration  of  his  age  and 
experience  in  determining  whether  he  exercised  the  necessary 
degree  of  care. 


/ 
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An  instruction  substantially  the  same  as  defendant's 

instruction  19  was  approved  in  Koshinski  v,  Illinois  Steel  Co», 
231  111.  198,  204.   Criticism  is  leveled  at  defendant's 

instruction  21  because  it  limits  the  requir-ement  of  due  care 
to  the  period  "immediately  before  and  at  the  time  of. the 
accident.".  \ie   think  this  objection  is  without,  merit.   See 
Peterson  v.  Chicago  Traction  Co.,  231  111.  324.  With  respect 
to  defendant's  instruction  24,  vre  think  it  is  consonant  with 
def  e]:ida.nt' s  theory  of  the  case  and  therefore  not  objection- 
able.  Defendant's  instruction  25  states  that  if  the  jury 
believes  that  "plaintiff  was  guilty  of  contributory  negli- 
gence" it  should  find  in  favor  of  defendant.   This  instruc- 
tion is  misleading,  for  the  reason  tha.t  the  jury  might  be- 
lieve that  any  negligent  act  on  the  part  of  the  plaintiff 

which  contributed  to  the  injury  v;ould  viarrant  a  finding 
against  the  plaintiff.  To  bar  a  recovery  plaintiff's  negli- 
gence must  be. the  proximate  cause. of  the  injury,   (Consoli- 
dated Goal  Co.  V.  Bokamp,  181.111.  9;  Schmidt  v.  Anderson, 
301  111,  App.  28;   imiiams  v.  Stearns,  256  111,  App.  425.) 
Defendant's  instruction  26  contains  the  same  defect  which 
appears  in  defendant's  instruction  25,  in  that  it  refers  to 
contributory  negligence  of  plaintiff  "that  helped  to  bring 
about  the  accident  in  question,"   Criticisms  leveled  at 
defendant's  instructions  28  and  29  are  not  viell   grounded,  nor 
do  v/e  think  the  court  erred  in  refusing  to  give  plaintiff's 
Instruction  31. 
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Since  defendant's  instructions  17,  25  o.nd  26  are 
peremptory  their  defects,  heretofore  shown,  cannot  be  cured 
by  other  instructions.   (Cromer  v». Borders  Coal  Co.,  245  111, 
451;  Ratner  v.  Chicago  City  Ry.  Co... 255  Jll.  169;  Illinois 
Iron  and  Metal  Go.  v.  ^£eber,  196  111.  526.) 

Moreover,  the  record  shows  that  defendant  gave  four- 
teen instructions,  nine  of  which  vxere  peremptory,  clawing 
with  the  words  "you  should  find  defendant  not  guilty"  or 
words  of  similar  import,  directing  the  jury,  in  effect,  to 
find  in  favor  of  defendant.   The  practice  of  repeatedly  con- 
cluding instructions. with  these  phrases  has  often  been  con- 
demned by  our  courts.   (G-ulich.  v.  Ewing,  .  518  111.  App.  505.) 
See  Baker  v.  Thompson,  557  111.  App.  527, 

In  the  view  vmich  we  take  of  this  case  we  consider 
it  unnecessary  to  discuss  the  weight  of  the  evidence  or  the 
other  points  raised. 

For  the  reasons  given,  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

REVERSED  AND  REMKDED  FOR  NEW  TRIAL. 

BUPJCE  AND  KILEY,  JJ.  CONCUR, 
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VILLAGE  OF  SKOKIE,  ) 

)    IfRIT  OF  ERROR 
Defendant  in  Error,    ) 

V.  j     FROM  CRIMINAL  COURT 

) 

"■■JILLIAM  SCHRAl-^,  .    ') 


Plaintiff  in  Error,    ) 


)       COOK  COUNTY. 


_  ^    _   _  _  A 


I^,  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 
.         William  Schramm  was  found  guilty  before  a  justice 
of  the  peace  of  selling  alcoholic  beverages  to  a  minor  in 
violation  of  an  ordinance  of  the  Village  of  Skokie.  On 
appeal  from  that  judgment  he  v;as  found  guilty  by  the 
Criminal  Court  of  Cook  County  which  assessed  a. fine  of 
twenty-five  dollars.   No  appeal  v;as  prosecuted.   Several 
months  afterward  defendant  filed  a  written  motion  in  the 
nature  of  a  xirrit  of  error  coram  nobis  in  the  Criminal  Court, 
praying  that  the  judgment  be  vacated  and  set  aside,  which 
was  denied.   Defendant  appealed  directly  to  the  Supreme 
Court  of  Illinois  and  there  urged  as  grounds  for  reversal 
that  the  ordinance  in  question  and  the  proceedings  before 
the  justice  of  the  peace  violated  the  state  and  federal 
constitutions.   The  Supreme  Court  transferred  the  cause  to 
this  court  for  the  reason  that  the  record  contained  no 
certificate  by  the  trial  court  that  the  validity  of  an  or- 
dinance is  involved  and  that  the  public  interest  requires  a 
direct  review  by  that  court.   (Village  of  Skokie  v,  Schramm, 
402  111.  158.) 


.  ■.•  'I. 


V:-L 
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Plalntiff  contends  that  in  the  original  proceeding 
the  justice  of  the  peace  did  not  acquire  jurisdiction  of 
the  person  of  the  defendant  because  of  the  absence  of  a 
written  complaint  or  affidavit  naming  the  offense  and  the 
person  charged  with  its  commission. 

An  action  by  a  village  to  recover  a  penalty  for 
the  violation  of  an  ordinance  is  a  civil  suit  and  the  rules 
applicable  to  criminal  procedure  have.no  application, 
(City  of  Chicago  v,  Williams.  254  111.  360;  City  of  Chicago 
V.  Knobel.  232  111.  112.) 

The. pleadings  before  a  justice  of  the  peace  are 
oral  (Zuel  v,  Bowen,  78  111.  234;  Allen  v.. Nichols.  Jr., 
68  111.  250;  Robien  v.  Kooie.  107  111.  App.  219);  and  no_ 

v/ritten  pleadings  are  required.  (Village  of  Riverside  v, 
Kuhne,  335  111.  App.  547;  Kibbat  v.  Clokey.  263  111,  App. 
410.) 

Defendant  also  complains  that  no  summons, was  issued 
in  the  proceeding  before  the  justice  of  the  peace.   So  far 
as  the  record  shows,  this  objection  was  not  raised  before 
the  justice  of. the  peace  or  on  the  appeal  before  the 
Criminal  Court,  Moreover,  by  perfecting  his  appeal  to  that 
court  any  questions  with  respect  to  the  service  of  process 
were  waived  and  the  court  acquired  jurisdiction  of  the 
defendant.   (Was son  v.  Cone.  86  111.  46.) 

Defendant  insists  thr.t  the  proof  does  not,  show  that 
the  liquor  sold  by  him  to  a  minor  was  intoxicating.  The 
record  shoxirs  that  defendant  stipulated  as  to  the  evidence 
introduced  by  the  Village  of  Skokie  in  support  of  the 
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charge  against  defendant.   The  evidence  discloses  that  a 
minor,  aged  seventeen,  ordered  "scotch  and  soda"  v/hich  was 
consumed  by  the  minor  on  the  defendant's  premises;  that 
the  minor  had  been  drinking  "hard  liquor"  for  about  a  year; 
and  that  the  scotch  and  soda  sold  by  defendant  to  the  minor 
tasted  similar  to  the  scotch  and  sodas  he  "had  drank  in  the 
past  year." 

Whether  the  evidence  warranted  the  finding  that  the 
liquor  was  intoxicating  presented  a  question  of  fact  xirhlch 
was  determined  adversely  to  defendant.   The  law  is  well 
established  that  the  motion  in  the  nature  of  a  writ  of 
coram  nobis  does  not  lie  to  determine  a  question  of  fact 
v/hich  has  been  adjudicated,  even  though  decided  wrongly,  nor 
for  alleged  false  testimony  at  the  trial,  nor  for  newly 
d^-scovered  evidence.  .  (People  v.  Tuohy,  397  111.  19;  People 
V.  Rave.  392  111.  435.) 

For  the  reasons  stated,  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 

BURKE  AND  KILEY,  JJ.  CONCUR, 
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EUSEBIUS  JAIES   BIGGS  and  JAI.1ES 
•7ALSK, 

Appellants, 


V, 


APPEAL  FROM 
SUPERIOR  COURT 


OSCAR  E.  HEWITT,  Comraissio-aer'  of  ) 
Public  ^orks,  )  COOK  COUNTY 

Appellee.      ) 

)     r- 

I.IR.  JUSTICE  BURKS  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  August  31,  1948,  Eusebius  Jarnes  Biggs  and  James 
lalsh  filed  a  petition  in  the  Superior  Cou^t  of  Cook  County 
praying  that  a  vr^it  of  mandamus  issue  within  five  days 
compelling  the  defendant  "to  inst-"uct  all  his  employees 
to  be  cou\'teous  to  this  plaintiff,  and  to  answer  questions 
relative  to  any  item  then  mate^^ial  to  the  issue  present,  and 
that  he  be  made  to  discha'r'ge  from  the  employ  of  the  City 
of  Chicago"  B.  1I»    Cullen,  one  Goss,  '-7.  J.  McCarthy  and 
J.  Gar""ity.   On  October  7,  1948,  the  court  entered  the 
following  orde^: 

"On  motion  of  Eusebius  J.  Biggs  that  default  be 
entered  against  defendant  herein,  alleged  failure  to 
file  an  answer  to  the  second  amended  petition  for  writ 
of  mandamus  filed  herein,  and  the  court  being  fully 
advised  in  the  premises,  said  motion  is  hereby  denied. 
On  motion  of  Oscar  E.  Hev/itt  that  the  second  amended 
petition  filed  herein  be  stricken  and  the  above  cause 
dismissed  and  that  parties  having  argued  said  motion  in 
open  cou-"t,  and  the  court  being  fully  advised  in  the 
premises,  said  motion  to  strike  is  he-^eby  sustained,  and  it 
is  o-"de^ed,  adjudged  and  decreed  that  the  above  cause 
be  dismissed." 

Eusebius  J.  Biggs  appealed  from  the  orde""  and  asks  that 
it  be  vacated,  that  the  cou^t  enter  judgment  by  default 
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as  "requested,  that  plaintiffs  may  have  other,  app-^opviate 
relief,  and  that  they  be  allov/ed  their  costs.   It  appeals 
that  defendant  filed  a  motion  to  dismiss.  This  notice, 
hov/eve'",  has  not  been  incorporated  in  the  ""eco'^d.   The 
presumption  is  that  the  Judgment  of  the  trial  cou-^t  is 
correct  and  the  bu""den  rests  on  appellant  to  b-^ing  he-^e 
a  ■^eco""d  tJSiK  vmich  points  out  reversible  e'^ro'".   In  vie-.v 
of  appellant's  failure  to  bring  the  motion  to  strike  or 
to  dismiss,  v/e  assume  that  such  motion  v;as  adequate  under 
the  provisions  of  the  Civil  Practice  Act  and  the  Rules  of 
the  Supreme  Court. 

The  w^it  of  mandamus  is  a  summary  ;v"it  issued  f-"om 
a  cou'-'t  of  competent  Jurisdiction  commanding  the  officer 
to  \7hom  it  is  addressed  to  pe'^form-  some  specific  duty 
Hhich  the  relator  is  entitled  of  right  to  have  pe'^formed 
and  vmich  the  pa'^ty  owin";  the  duty  has  failed  to  perform. 
It  ir,  an  extraordina-^y  remedy,  and  one  petitioning  fo"^  such 
writ  must  show  a  nlear  and  undoubted  right  to  the  "elief 
demanded.   It  is  a  high  prerogative  v;rit  and  not  a  v/^it 
of  right  but  is  to  be  awa^^ded  in  the  discretion  of  the 
cou-"t,  and  ought  not  to  issue  in  any  case  unless  the  party 
applying  for  it  shall  shov/  a  clear  legal  right  to  have  the 
thing  sought  to  be  done  and  in  the  manner  and  by  the 
person  or  body  sought  to  be  coe"',''ced,  and  must  be  effectual 
as  a  remedy  if  enforced.   The  u^it  is  not  g-^anted  as  a 
matto'T'  of  o.bsolute  ^ight,  and  will  only  issue  in  cases 
where  it  appeals  under  the  lav;  it  ought  to  issue.   The 
cou-"t  will  not  o"der  it  in  doubtful  cases.   See  The  People  Vt 
Boa-"d  of  Review.  351  111.  301;  The  People  v.  Allman, 
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382  111,  156,   The  petition  fails  to  show  a  cleaT  legal 
■"ight  to  the  writ  of  ranadaraus.  Appellant  does  not  have 
a  license  as  a  master  plurabe^  from  the  City  of  Chicago. 
The  t^'ial  court  properly  refused  to  assist  him  in  his 
illegal  attempt  to  conduct  a  plumbing  business  v/ithout 
a  license. 

The  petition  asks  that  the  defendant  inst-^uct 
"all  of  his  employees"  to  bo  courteous  to  the  plaintiff, 
to  answer  questions  relative  to  any  item  "then  material 
to  the  issue  present"  and  to  discharge  ce""tain  employees 
of  the  City.   The  defendant  states  that  his  subordinates 
should  be  courteous  at  all  times.  The  defendant,  admitting 
this,  cannot  by  mandamus  be  o'^dered  to  instruct  his  sub- 
o'^dinateg  to  be  courteous.   People  v.  Dunne,  258  111. 
441,  446,  A  writ  of  mandamus  v;ill  not  issue  to  direct 
the  defendant  to  discharge  from  the  employ  of  the  City 
of  Chicago  ce^^tain  of  his  subordinates.   The  deterraiaatlon 
of  v;hethc-"  the  defendant  should  or  should  not  discharge 
certain  of  his  subordinates  is  a  discretionary  act.  A 
writ  of  mandamus  will  not  issue  to  compel  an  administrative 
officer  of  a  municipality  to  exe""Cise  his  disc-^etion  in  a 
particular  manner.  See  Coughlin  v.  Chicago  Park  District. 
364  111.  90 J  L'lacaregor  v.  ivlille^.  324  111.  113. 

Fo-"  the  reasons  stated,  the  Judgment  in  the 
Supe-^ior  Cou^t  of  Cook  County  is  affirmed. 


JUDGLENT  AFFIRI'.1ED. 


KILEY,  J,,  and 
LE-7E,  P,J.,  CONCUR 


^ 
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EUSEBIUS  JAI4ES  BIGGS,  Individually,  ' 
as  the  assignee  of  Pipe  Trades, .Inc. 
a  corporation,  as  the  assignee  of 
the  E,  J.  Biggs  Construction  Co.,  a 
corporation,  and  as  the  assignee  of 
JAies  F.  WALSH,  an  individual, 


Appellant, 


v. 


THE   CITY  OF  CHICAGO,    K^RTIN  KENNELLY, 
OSCAE     E.   HEWITT,    and  BENJAIQN 

ADAMOWSKI, 

Appellees. 


APPEAL  FROM 


SUPERIOR  COURT 


COOK  COU-NTY. 
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iJ 


45 


A 


MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  December  1,  1948,  Eusebius  J,  Biggs,  individu- 
ally, as  the  assignee  of. Pipe  Trades,  Inc.,  a  corporation, 
as  the  assignee  of  the  E,  J.  Biggs  Construction  Co.,  a  cor- 
poration, and  as  assignee  of  James  F.  Walsh,  an  individual, 
filed  his  first  amended  complaint  in  the  Superior  Court  of 
Cook  County  against  the  City  of  Chicago,  Martin  Kennelly, 
Oscar  E,  Hewitt  and  Benjamin  Adamowski,  reading  as  follows: 


"1.  That  the  defendant  City  of  Chicago,  Cook 
County,  Illinois,  is  a  Municipal  Corporation  duly  organized 
and  existing  under  and  subject  to  an  act  to  provide  for  the 
incorporation  of  cities  and  villages,  approved  April  lOth, 
1872,  enforced  July  1st,  1872,  and  all  amendments  thereof j 
that  the  defendant  Martin  Kennelly  is  the  duly  elected  and 
qualified  and  acting  Mayor  in  the  said  City  of  Chicago; 
that  the  defendant  Oscar  E.  Hewitt  is  the  duly  appointed, 
aualified  and  acting  Commissioner  of  Public  ViTorks  of  the 
said  City  of  Chicago,  and  Benjamin  Adamowski  is  the  duly 
appointed,  qualified  and  acting  Corporation  Counsel  of  the 
said  City  of.Chica.go. 

"2.  That  the  said  City  of  Chicago  is  authorized 
by  the  State  of  Illinois  to  write,  make  and  enforce  a 
plumbing  code  by  virtue  of  the  authority  set  up  in  sections 
103  and  104  of  Chapter  111^  of  the  statutes  of  the  State 
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of  Illinois,  xirhich  are  sections  of  the  statute  covering 
Public  Health,  and  they  are  knovm  as  part  of  the  Plumbing 
license  law,  but  they  are  still  subject  to  the  Constitution 
of  the  State  of  Illinois,  and  the  Constitution  of  the  United 
States  of  America  with  amendments  thereto, 

"3.  That  on  or  about  July  1,  1939,  the  City 
Council  for  the  said  City  of  Chicago  made  an  amendment  to 
the  Municipal  Code  for  the  said  City  of  Chicago,  which 
consists  of  chapters  82  and  83  of  the  Municipal  Code  of  the 
City  of  Chicago,  and  combining  these  chapters  with  other 
chapters  including  one  nyimbered  162,  the  various  chapters 
are  incorporated  into  one  pamphlet,  which  is  known  as  the 
Plumbing  Code  of  Chicago. 

"4,  Chapter  llli  of  the  Statutes  of  the  State  of 
^  Illinois  permits  any  corporation  to  engage  in  the  plumbing 
business  in  the  State  of  Illinois,  provided,  'at  least  one 
member  thereof  is  continually  and  actively  engaged  in  the 
^  conduct,  supervision  or  performance  of  the  firm,  —  shall 
be  a  licensed  Master  plumber  as  provided  in  this  act,'   and 
it  further  states  that  a  Master  plumber  licensed  by  the 
State  of  Illinois,  as  a  Master  plumber,  can  engage  in  the 
business  of. a  Master  plumber  in  an  incorporated  town  having 
a  population  in  excess  of  five  hundred  thousaJ:^d  or  more 
inhabitants.   The  said  chapter  111-|  also  provides  that, 

I a  corporation,  authorized  to  engage  in  the  plumbing 

business,  can  employ  journeymen  plumbers  and  plumbers 

apprenticeSf ' 


». 


"5.  That  the  plaintiff  owns  now,  and  has  owned 
the  business  known  as  the  Biggs  Construction  Co.  (which  is 
not  incorporated),  since  the  year  1920,  which  engages  in  the 
constructing  of  buildings  and  construction  work  of  various 
kinds,  v;hich  does  not  do  a  vast  amount  of  work  because  in 
the  years  past  the  Chicago  Journeymen  Plumbers  Local  Union 
130,  whose  members  comprise  for  the  most  part  all  the  in- 
spection field  staff  covering  all  inspections  that  have  to 
do  with  all  chapters  outlined  heretofore  and  referred  to 

as  the  Plumbing  Code  of  Chicago,  have  heretofore  and  are 
nov7  trying  to  deprive  him  of  a  livelihood,  and  speaking  on 
information  and  belief,  the  subordinates  of  Oscar  E.  Kev/itt, 
with  his  knowledge  and  consent,  and  the  knowledge  and 
consent  of  the  other  defendants,  are  committing  the  illegal 
acts  vjhich  will  be  hereinafter  set  forth,  for.  the  sole  pur- 
pose of  destroying  his  business  and  reputation  so  that  he 
will  have  to, leave  Chicago  and  live  elsewhere, 

"6,  That  in  the  year  1945,  the  plaintiff  Induced 
his  relations  and  friends  to  organize  a  construction  company 

which  would  bear  his  name,  and  they  have  secured  a  charter 
to  engage  in  the  construction  business  from  the  State  of 
Illinois,  and  hold  a  certificate  of  3.ncorporation  number 
1638,  which  is  duly  recorded  in  the  recorders  office  of 
Cook  County,  Illinois  as  document  No,  13597552, 


1  •-  I-  t       ■^ 
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"7.  That  in  the  years  prior  to  1945,  the  Chicago 
Journeymen  Plumbers  Local  Union  130  and  the  Chicago  Master 
Plumbers  Association,  working  together  have  been  able  to 
and  did  paralyze  the  construction  companies  owned  or  controlled 
by  this  plaintiff  by  refusing  to  bid  on  the  work  of  the  plain- 
tiff, or  by  chasing  off  the  men  who  belonged  to  the  Chicago 
Journeymen  Plumbers  Local  Union  130  when  they  were  employed 
by  him  or  by  licensed  Master  plumbers  who  did  not  belong  to 
the  Chicago  Master  Plumbers  Association,  said  results  being 
obtained  by  taking  aviay  the  union  cards  of  the  men  if  they 
worked  for,  or  on  work  v;hich  v;as  being  done  for  this  plain- 
tiff, and  anticipating  a  repetition  of  the  same  tactics  in 
the  year  1946,  this  plaintiff  induced  other  persons  to  join 
with  Mrs.  Biggs,  and  they  organized  a  corporation  to  do  among 
other  things,  engage  in  the  plumbing  business  in  the  State  . 
of  Illinois,  and  the  said  State  knowingly  has  issued  to  this 
corporation,  which  is  namely.  Pipe  Trades,  Inc.,  charter  No. 
3326,  vjhich  is  recorded  in  Cook  County,  Illinois  as  docoment 
No.  13690821,  and  James  F,  ¥alsh  is  actively  engaged  as  the 
Master  Plumber  of  that  corporation,  is  an  active  member  of 

the  said  corporation,  and  directs  the  activities  of  the 
journej'-men  plumbers;  and  this  plaintiff  indirectly  controls 

both  corporations,  which  prevents  the  work  stoppage  caused 
in  previous  years  by  the  parties  heretofore  referred  to. 

"8.   That  the  two  companies,  who  hold  a  common  office 
at  8536  South  Peoria  Street,  Chicago,  Illinois,  and  whose 
finances  are  controlled  by  this  plaintiff,  prior  to  Jupe  10, 
1948,  had  a  payroll  in  excess  of  $100,000,00  a  year,  and  did 
a  volume  of  business  in  one  year  in  excess  of  1^250,000.00, 
and  they  employ eij  over  60  men,  which  included  up  to  7  men 
from  the  Chicago  Journeymen  Plumbers  Local  Union  130,  and 
Pipe  Trades,  Inc.,  was  a  going  concern,  doing  plumbing  work 

in  Chicago,  by  and  with  the  consent  of  the  Board  of  ExajTiiners 
of  Master  plumbers,  xirho  in  the  years  1946,  1947  and  1948 
issued  credentials  to  James  F,  Walsh  and  Pipe  'trades.  Inc., 
which  permits  them  to  obtain  permits  for  the  installation 
now  of  plumbing  work  under  the  provisions  of  Chapter  82  of 
the  Municipal  code  of  Chiccgo,  and  by  virtue  of  permits 
issued  by  the  building  department  they  are  now  installing 
plumbing  v/ork  in  buildings,  which  is  being  inspected  and 
passed  on  by  the  plumbing  inspectors  of  the  City  of  Chicago 
as  of  this  date. 

"9.  That  in  order  to  do  plujnbing  work  in  the  City 
of  Chicago,  it  is  necessary  that  two  permits  be  secured, 
which  are  commonly  referred  to  as  A  and  B  permits,  the  first 
being  secured  from  the  building  department,  where  a  fee  is 
paid,  plans  are  submitted  that  must  stand  inspection,  and 
after  this  permit  to  install  fixtures  and  doing  the  necessary 
pipe  work  in  connection  with  the  installation  of  the  venting 
of  the  fixtures,  before  water  can  go  to  these  fixtures  another 
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plan  must  be  submitted  to  the  Departnent  of  Public  Works,  In 

accordance  with  cha.pter  83  of  the  Municipal  Code  of  Chicago, 

and  within  this  department  under  the  authority  of  chapters 

85  and  185  of  the  Municipal  code  of  Chicago,  exists  another 

department  which  handles  a  separate  connection  to  the 

refrigeration  system  or  air  conditioning  systems,  while 
still" another  section  of  the  chapters  that  go  to  make  up 

the  so  called  Plumbing  Code  of  Chicago  makes  it  mandatory  to 
obtain  a  se^^rer  permit;  and  with  each  permit  there  Is  a  re- 
quirement that  the  work  be  inspected  on  an  average  of  two 
times,  and  said  inspections  are  made  by  four  members  of  the 
Chicago  Journeymen  Plumbers  Local  Union  130,  who  drive  to 
the  p?j?tlcular  site  of  the  work  in  separate  cars  at  times, 
and  at  other  times  they  arrive  in  the  same  car,  which  some- 
times results  in  inspection  permit  costs  in  excess  of  the 
value  of  the  vxork  done,  and  the  provisions  of  the  ordinance 
that  make  this  requirement  necessary  are  unreasonable  and 
unconstitutional  in  that  the  ordinance  is  x^/ritten  primarily 
to  mai:e  work  for  members  of  the  Chicago  Journeymen  Plumber  s 
Local  Union  130,  which  is  prohibited  by  the  Constitution  of 
the  United  States  of  America  with  amendments  thereto,  and 
this  duplication  of  inspection  at  the  same  site  and  location 
at  the  site  add  nothing"  to  the  safety  and  health  of  this 
plaintiff  or  any  other  citizen  of  Chicago,  and  causes 
irreparable  hjirm  to  the  taxpayers. 

"10.   This  plaintiff  can  as  of  this  date,  go  before 

the  plum.blng  division  of  the  building  department  and  v/ith  the 
credentials  Issued  in  October,  1948  by  the  Board  of  Examiners 

of  Master  Plumbers  of  the  City  of  Chicago,  and  that  department 
xirlll  issue  permits  to  James  Walsh  to  install  plumbing  fixtures, 
and  he  can  write  to  the  Building  Department  in  reference  to 
plujnblng  on  the  stationery  of  Pipe  Trades,  Inc.,  and  he  xirlll 
receive  an  answer  and  at  all  times  he  is  treated  courteously 
by  the  employees  of. the  City  of  Chicago,  and  he  has  received 
communications  from  the  Department  of  Public  Works  addressed 
to  Pipe  Trades,  Inc.  bearing  the  stamped  signature  of  Oscar 
E.  He^^rltt,  B.  W,  Cullen  and  W.  W.  DeBerard,  the  latter  two 
being  subordinates  of  Oscar  E.  Hewitt,  from  the  division  v^hlch 
operates  under  chapter  185  of  the  Municipal  Code  of  Chicago, 
but  any  communication  sent  to  the  Public  Works  Department  of 
the  City  of  Chicago,  the  division  v;hlch  operates  under  chapter 
83  of  the  Municipal  code  of  Chicago,  on  the  stationery  of 
Pipe  Trades,  Inc.,  is  never  answered,  and  when  attempts  are 
made  to  secure  permits  in  the  Water  Department  by  any  employee 
of  Pipe  Trades,  Inc.,  other  than  Jrjnec   F.  Walsh,  on  the  rare 
occasion  x-jhen  they  were  issued,  they  were  issued  to  this 
plaintiff  xirith  insults  and  abuse,  and  have  been  refused  with 
a  lot  of  abuse,  in  which  this  plaintiff  was  called  a  liar, 
and  referred  to  as  a  goof  by  an  employee  of  the  City  of 
Chicago,  and  this  denial  of  courtesy  and  permits  is  approved 

by  the  defendants,  because  there  is  no  provision  in  the 
Plumbing  code  of  the  City  of  Chicago,  that  allows  a  corpora- 
tion to  engage  in  the  plamblng  business,  which  is  permitted 
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by  the  State  of  Illinois  in  Chicago  under  the  Statute  111-| 
of  the  ^tate  of  Illinois  heretofore  referred  toj  that  at  the 
present  time  there  are  numerous  other  corporations  actively 
engaged  in  the  pla^nblng  businesses  in  Chicago,  who  obtain 
permits  thru  their  employees,  who  are  all  ages  and  both 
genders,  and  the  acts  set  forth  are  discrimination  against 
this  plaintiff  which  has  for  its  purpose,  the  destruction 
of  Pipe  Trades,  Inc.,  so  that  this  plaintiff  will  have  to 
leave  Chicago  to  earn  a  livelihood;   and  the  City  of  Chicago 
is  ifithout  authority  to  stop  any  corporation  from  engaging^ 
in  the  plumbing  maustry  in  Chicago,  bedause  the  provisions 
of  the  Illinois  statute  111-|  heretofore  mentioned  permit  a 
corporation  to  operate  anyvrhere  in  Illinois,  including  Chicago. 

"11.   That  the  City  of  Chicago,  thru  Oscar  E.  Hevritt, 
by  and  with  the  consent  of  the  other  defendants,  is  now 
refusing  to  issue  B  permi];s,  to  connect  v;ater  service  from 
the  city  main  to  pipes  nox;r  installed  in.  buildings  built  by 
the  Biggs  Construction  Co.,  because  the  plumbing  work  was  sub- 
let to  Pipe  Trades,  Inc.,  altho  James  F.  Walsh  and  this  plain- 
tiff have  repeatedly  submitted  plans  and  applied  for  B  permits, 
and  these  plans  have  been  inspected  and  declared  to  be  in 

good  order,  satisfying  the  provisions  of  chapter  83  of  the 
Chicago  Municipal  Code,  by  persons. authorized  to  pass  on  them, 
the  permits  are  refused  because  a  stop  order  has  been  issued 
against  all  B  permits  that  James  F.  Walsh  applies  for,  in  that 
section  of  the  Public  Works  Department  operating  under  Section 
83  of  the  Municipal  Code  of  Chicago,  until  such  time  as  Jajnes 
F,  Walsh  complies  with  a  demand  made  by  B,  W,  Cullen  which 
is  attached  to  the  original  complaint  as  exhibit  C,  which 
is  to  be  considered  as  Exhibit  C  here,  and. the  demand  set 

forth  that  James  F  .  Walsh  remove  the  check  and  waste  vjill 
never  be  complied  with  by  Pipe  Trades,  Inc.,  or  James  Walsh, 

beca.use  the  owner  of  the  premises  and  the  City  of  Chicago 
falsely  informed  this  plaintiff  and  Janes  F,  Walsh  that  there 
was  a  1"  service  to  the  building  mentioned  in  Exhibits  A,  B, 
C  of  the  original  complaint,  all  exhibits  of  which  are  to  be 
considered  as  Exhibits  A,  B  and  C  of  this  complaint,  and 
Pipe  -^rades,  Inc.,  who  v;ere  the  plumbing  contractors  on  this 
job,  have  completed  their  \irork  in  its  entirety  in  accordance 
with  the  plans  they  submitted  to  the  Public  Works  Department, 
thru  James  Walsh,  they  have  complied  with  all  the  legal 
demands  made  in  Exhibit  A,  and  exercising  their  Drerogative 
granted  them  by  the  Constitution  of  the  tJnited  States  of 

America  vjith  amendments  thereto,  they  decline  to  recognize 
that  the  City  of  Chicago  and  other  defendants  can  malie  them 
enter  into  nev:  contracts  with  the  owner  of  the  premises 
mentioned  in  the  e>:hibit;  that  in  all  the  chapters  of  the  so- 
called  Plumbing  Code  of  Chicago,  there  are  provisions  for 
the  punishing  of  violations  of  all  sections  of  the  entire 
code,  xirhich  is  created  by  statute  and  the  defendants  cannot 
legally  stop  the  issuance  of  B  permits  to  a  Master  plumber 
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vihen  the  plans  are  correct;  the  defendants  are  without 
authority  to  enlarge  or  add  to  any  city  ordinance,  and  there 
Is  no  ordinance  that  provides  for  the  non-lssulng  of  B 
permits,  and  the  refusal  to  Issue  B  permits  is  an  Illegal 
act,  which  has  for  Its  purpose  the  destruction  of  the  business 
controlled  by.  this  plaintiff. 

"12.   That  the  defendants  fully  understand  and 
acknowledge  that  in  order  to  safeguard  the  health  of  the 
citizens  of  Chicago,  that  a  Department  of  Public  Works  is 
maintained  which  is  staffed  by  professional  engineers,  and 
they  are  cognizant  of  the  fact  that  men  who  are  so  illiterate 
that  they  cannot  sign  their  ox-m  name  could  never  keep  up 
with  the  rapld.ly  changing  requirements  of  the  Plumbing  Code 
of  Chicago,  but  notwithstanding,  under  the  provisions  of  the 
Plumbing  Code  of  Chicago,  members  of  the  Chicago  Journeymen 
Plumbers  Local  Union  130  or  their  friends  can  obtain  licenses 

as  Master  plumbers  altho  they  cannot  sign  their  own  names, 
because  th~ey  can  have  Master  Plumbers  in  Chicago  attest  to 

their  ability  to  be  Journeymen,  and  they  are  and  have  been 
barring  this  plaintiff  from  obtaining  a  license  as  a  Master 
plumber,  knowing  full  well  that  he  holds  a  Master  plumbers 
license  in  Indiana.,  is  a  registered  professional  engineer 
holding  license  No.  5489,  Issued  by  the  State  of  Illinois, 
and  has  employed  plumbers  in  Illinois  for  15  years,  solely 
because  he  has  not  xirorked  for  a  Master  plumber  In  Chicago 
as  a  journeyman,  and  will  not  practice  to  do  one  item  of  work 
which  he  has  no  Intention  of  doing,  they  can  bar  him  because 

under  the  provisions  of  chapter  162  of  the  Municipal  Code 
of  Chicago,  Chicago  Journeymen  Plumbers  Local  Union  130  can 

and  does  make  the  rules  as  to  ho\i:  the  applicants  for  Master 
plumbers  licenses  shall  be  judged,  and  on  what  they  shall  be 
judged,  and  said  requirements  for  the  licensing  of  Master  • 
plumbers  are  unreasonable,  and  detrimental  to  the  health  of 
"the  citizens  of  Chicago,  which  includes  this  plaintiff,  and 
are  being  enforced  against  this  plaintiff, 

"13.  That  the  statements  made  by  the  signers  in 
Exhibit  A  relative  to  items  of  major  im.portance  are  utterly 
untrue  and  false,  and  the  statement  that  a  3/4"  pipe  has 
been  installed  and  was  being  replaced  \-^c.b   and  is  a  deliberate 
misstatement,  as  the  defendant  bscar  E.  Hewitt  was  Informed 
that  as  long  as  he  objected  to  making  a. connection  with  the 
5/8"  service,  which  this  plaintiff  believes  is  a  3/4",  this 
plaintiff,  as  agent  of  Pipe  Trades,  Inc.  would  cut  off  the 
connection  Oscar  Eo  Hewitt  claimed  vje.s   a  violation  of  the 
Plumbing  Code  of  Chicago,  and  leave  it  off  until  such  time 
as  the  City  of  Chicago  put  the  1"  service  in  they  said  was 
there,  and  then  not  until  the  owner  put  in  the  1"  service 
he  said  was  there,  which  has  not  been  done,  and  hence  this 
plaintiff  or  his  assignors  wlllnot  reconnect  the  pipe  ii^  ^^Y 
way  with  any  materials,  and  cannot  be  legall:^^  made  to  make 
the  connection  until  such  time  as  the  City  of  Chicago  and 

the  owner  put  in  the  l"  service. 
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"14,   That  on  June  10.  1948,  at  the  oreraises  known 
as  2330  ¥,  111th  Street,  the  only  complaint  made  of  the 

plumbing  Installation  to  the  E.  J.  Biggs  Construction  Co., 
plaintiff  assignor,  "by  the  defendants  was  that  James  Walsh 
had  connected  the  new  plambing  fixtures  to  the  service  then 
in  the  building,  and  in  so  doing  there  was  not  and  could  never 
be  anything  that  vrould  interfere  with  the  health  and  safety 
of  the  citizens  of  Chicago,  but  immediately  after  the  connect- 
ing pipe  was  removed,  it  was  connected  together  again  with 
a  garden  hose  by  persons  unknown  to  this  plaintiff,  and  said 
hose  has  broken  on  many  occasions,  and  been  replaced  by  the 

owner,  and  as  of  this  writing  of  this  complaint  said  hose  is 
still  the  only  connection  to  plumbing  fixtures  used  by  up  to 

4  bai-'bers,  who  use  the  xirater  going  thru  the  hose  to  wash 
the  faces  of  all  the  customers  who  have  work  done  in  the  shop, 
and  any  ordinance  which  permits  the  plaintiff  to  deprive, 
anyone  of  his  livelihood  because  he  makes  a  sanitary  con- 
nection, which  complied  v;ith  the  statute,  to  a  water  service, 
and  permits  an  unsanitary  connection  to  be  made  and  maintained, 
is  discriminatory  and.  in  violation  of  both  the  Constitution 
of  the  State  of  Illinois  and  that  of  the  Constitution  of  the 
United  States  of  America  with  cimendments  thereto,  and  if  there 

is  no  provision  in  the  ordinance  which  allows  this  discrim- 
ination, the  defendants  have  and  are  discriminating  against 

the  plaintiff,  and  are  causing  him  a. large  financial  loss. 

"15.   That  the  demand  of  B.  ¥.  Culien  on  Exhibit  B 
that  the  Master  plamber  for  Pipe  Trades,  Inc.  make  an  isometric 
drawing  and  that  he  show  a  1"  service  to  the  street  main, 
cannot  be  enforced  as  there  is  no  provision  in  the  chapter  83 
of  the  Municipal  Code  of  Chicago,  nor  can  there  be  one  which 
will. let  the  said  B.  ¥.  Culien  specify. that  this  plaintiff's 
assignor,  or  anyone  else  will  draw  the  type  of  drawing  that 
B.  W.  Culien  wants,  nor  can  the  said  B.  ¥.  Culien  violate 
the  Constitution  of  the  United  States  of  America  with  amend- 
ments  thereto  and  tell  this  plaintiff  or  anyone  else  what  he 
will  put  on  any  dravring  unless  that  party  xiras  going  to  do  the 
work,  and  x^as  going  to  be  paid  for  it,  and  having  informed 
the  defendant  Hewitt  we  iirould  not  work  on  the  service,  the 
defendants  cannot  cut  off  the  permits  to  James  ¥alsh  which 
affects  all  the  assignor  companies  because  they  refuse  to 
comply  with  B,  VJ.  Culien' s  illegal  demands. 

"15.   That  the  City  of  Chicago  being  created  by 

statute,  cannot  transcend  the  authority  granted  it,  and 
nowhere  in  any  statute  of  the  State  of  Illinois,  or  m  any 
Federal  statute  can  it  find  authority  to  create  a  monopoly, 
and  the  provisions  of  the  Plumbing  Code  of  Chicago,  which 
orohibits  a  journeyman  plumber  from  holding  a  Master 
plumbers  license,  while  he  holds  a  journeyman  license,  adds 
nothing  to  the  health  and  safety  of  the  City  of  Chicago,  and 
the  sole  ourpose  of  this  provision  is  to  make  it  impossible 
for  a  member  of  the  Chicago  Journeymen  Plumbers  Local  Union 
130  to  engage  in  the  plumbing  business,  and  prevents  them 
from  doing  small  repair  work  for  the  citizens  of  Chicago, 
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30  that  the  Master  Plumbers  can  make  a  profit, 

"17.   That  the  demands  of  B,  W,  Cullen  and  others 
as  set  forth  in  Exhibits  A,  3,  G,  and  Exhibit  E,  which  has 
been  heretofore  filed  ^^rith  the  petition  for  a  temporary  writ 
of  injunction,  (said  Exhibit  E  being  made  a  part  of  this 
complaint  herewith, )  that  a  ne^^r  service  be  Installed  is  un- 
reasonable, and  not  in  any  \iray  necessary  to  safeguard  the 
health  of  the  citizens  of  Chicago,  as  under  the  provisions 
of  Chapter  83,  paragraph  46,  the  owner  of  said  premises 
could  install  a  pump  and  increase  the  pressure  if  it  was 
needed,  and  said  offer  was  made  by  this  plaintiff  prior  to 
June  10,  1948,  but  in  this  case  it  was  not  needed,  and  the 

demands  made  in  Exlilbits  A,  B  and  C  ^^rere  not  made  for  a  legal 
purpose,  but  were  made  to  demonstrate  that  B,  V7,  Cullen  and 

members  of  the  Chicago  Journeyman  Plumbers  Local  Union  130 
can  tie  up  any  contractor,  and  deprive  him  of  a  livelihood, 
and  the  demands  made  on  James  Walsh  were  not  made  in  good 
faith  to  achieve  a  lawful  objective,  but  xirere  directly  aimed 
at  ruining  th?  businesses  which  this  plaintiff  controls. 

"18.  That  the  entire  Plumbing  Code  of  Chicago  in 
its  various  chapters  grants  authority  to  the  administrator 
of  that  department  to  make  rules  to  enforce  that  particular 
ordinance  of  the  City  of  Chicac:o,  and  in  some  of  the  chapters 
of  the  Plumbing  Code  it  calls  for  items  to  be  installed  of 

an  approved  type,  and  under  these  two  provisions  members  of 
the  Chicago  Journeymen  Plumbers  Local  Union  130,  who  control 
the  inspection  of  the  plumbing  work  in  Chicago,  are  able  to, 
and  do,  change  the  rules  overnight,  and  a  type  of  valve  in- 
stalled legally  in  plumbing  xrork  on  one  day  by  this  plaintiff 
or  plaintiff  assignor  is  illegal  the  next,  and  depending  on 
which  section  of  the  City  of  Chicago  the  plumbing  contractor 
is  doing  his  work,  the  installation  is  legal  or  Illegal 
depending  not  on  any  ordinance,  but  on  which  member  of  the 
Chicago  Journeji-men  Plumbers  Local  Union  130  Inspects  the 
work,  £.ind  work  approved  by  one  inspector  at  the  address 
mentioned  in  the  exhibits  is  disapproved  by  another,  and  said 
actions  cannot  be  construed  as  being  necessary  to  the  health 
and  safety  of  the  citizens  of  Chicago,  but  are  acts  without; 
any  legal  authority,  and  are  unreasonable,  and  in  this  case 
were  committed  to  cause  a  financial  loss  to  this  plaintiff. 

"19.   That  the  Department  of  Public  Works  which 
operates  under  chapter  85  of  the  Municipal  Code  of  Chicago 
is  supposedly  run  by  the  defendant  Oscar  E.  Hewitt,  and  the 
law  so  provides,  but  the  said  Oscar  E.  Hewitt  does  not  control 
the  actions  of  nls  subordinates,  who  take  and  receive  their 

orders  from  the  Chicago  Journeymen  Plumbers  Local  Union  130, 
said  orders  coming  directly  or  indirectly  to  those  members 
who  have  openly  defied  Oscar  E,  Hexiritt  in  the  presence  of 
this  plaintiff,  refusing  to  comply  with  the  intent  and  purpose 
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of  the  Plurabine  Code  of  Chicago,  and  who  P.dhered  to  a  policy 
of,  \^e   can  get  away  with  it  on  this  technicality,  thej^^ 
manufacture  violations  that  do  not  exist,  they  falsify 
reports  about  Pipe  Trade,  Inc.,  both  as  a  matter  of  record 
a,nd  to  the  general  public,  and  any  ordinance  so  written  that 
It  can  be  construed  in  that  light,  is  unreasonable  and  a 
menace  to  the  public  health  and  safety,  and  cannot  be  en- 
forced, and  they  have  done  and  a.re  doing  irrepara,ble  harm 
to  this  plaintiff. 

"20.   That  all  sections  of  the  Plumbing  Code  of 
Chicago,  and  in  particular  chapters  82  and  83  which  have  to 
do  with  the  sizes  of  pipe,  are  not  written  for  the  public 
health  and  safety,  but  are  written  to  make  work  for  the 
members  of  the  Chicago  Journeymen  Plumbers  Local  Union  130 
primarily,  and  the  citizens  of  Chicago  have  to  pay  for  the 
installation  of  unnecessary  pipe  and  unnecessarily  large 
pipe,  for  which  they  receive  no  benefit  whatsoever,  but 
the  sections  of  the  ordinance  of  the  City  of  Chicago  are  so 

written  so  that  the  Chicafco  Journeymen  Plumbers  Local  Union 
130  can  enforce  its  edict  'that  two  men  shall  work,  v/here 

one  ma.n  x\rGuld  suffice,  and  those  sections  of  the  Municipal 
Code  of  Chicago  which  creates  this  condition  are  unreasonable, 
and  the  City  of  Chicago  is  without  authority  to  write  such 
an  ordinance,  as  this  type  of  legislation  is  prohibited  by 
the  Constitution  of.  the  United  States  of  America  X\rith 
amendments  thereto,  and  the  Constitution  of  the  State  of 
Illinois  as  amended, 

"21.   That  in  making  the  demand  on  the  plaintiff 

assignor  James  ¥alsh  that  they  install  a  nev;  service  on  the 
premises  as  set  forth  in  the  Exliibit  A,  and  denying  permits 

to  the  plaintiff  assignor  because  said  service  v;as  not  in- 
stalled as  of  June  10,  1948,  and  subsequently  making  an 
agreement  with  the  ovmer  of  the  premises  to  install  the 
service  one  year  later,  sets  forth  that  the  defendants  have 
judicial  authority  under  the  Plumbing  Code  of  Chicago  as 
now  written,  and  the  City  of  Chicago  cannot  write  or  enforce 
a.n  ordinance,  which  delegates  poiirers  to  the  Administrator 
of  Public  V^orks,  which  are  reserved  to  the  courts  under 
the  Constitution  of  the  United  States  of  America  vritl;  amend- 
ments thereto,  and  an  oi-dinance  so  written  is  void  and  can- 
not be  enforced, 

"22.   That  due  to  the  illegal  refusal  of  the 
defendant  Hewitt  to  issue  permits  to  James  F,  Walsh,  and 
the  dilatory  and  delaying  tactics  of  the  subordinates  of  the 
defendant  Benjamin  Adamowski,  by  and  with  his  consent,  which 
has  prevented  a  court  decision  in  this  issue  for  five  months, 
xtfhich  has  also  been  permitted  by  the  defendant  Martin 
Kennelly,  the  employees  now  employed  by  the  construction 
companies  aiid  Pipe  Trades,  Inc.  have  decreased  so  that  at 
this  time  they  have  26  employees,  instead  of  the  normal  SO, 
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vjhich  they  would  othenirlse  have  had,  and  if  the  illegal  acts 

of  the  defendants  are  allox^red  to  continue,  in  a  period  of 

about  90  days  all  activities  of  all  companies  will  come  to 
a  standstill,  and  at  the  present  time,  due  to  the  illegal, 

activities  of  the  defendants,  this  plaintiff  is  losing 
approximately  |200.00  per  day,  and  has  lost  about  $25,000.00 
since  the  defendants  refused  to  issue  permits  to  James  'iJaish, 
and  with  the  decline  in  jobs  going,  the  advertising  he 
received  thicu.   the  various  companies  is  lost  a,nd  his  losses 
will  increase,  and  at  the  end  of  90  days  his  losses  will 
exceed  $500,00  per  day;  that  the  defendants  exclusive  of  the 
City  of  Chicago,  speaking  on  information  and  belief,  do  not 
have  in  their  own  right,  the  sums  of  money  which  they  will 

owe  to  this  plaintiff^  if  they  are  allox^red  to  continue  to 
refuse  B  permits  to  tnis  plaintiff  or  his  assignor  thru 

James  Walsh,  nor  xirill  those  members  of  the  Chicago  Journey- 
men Plumbers  Local  Union  130  have  sufficient  funds  to  re- 
imburse this  plaintiff  for  his  losses,  and  therefore  there 
can  be  no  adequate  remedy  at  lav/  for  this  plaintiff  or  his 
a.ssignor. 

'"23.   That  the  stated  capital  of  Pipe  Trades,  Inc., 
and  the  E.  J,  Biggs  Construction  Co.  is  $3,000.00,  and  they 
require  and  receive  from  this  plaintiff  credit  up  to  $50,000.00, 
and  in  order  to  protect  this  credit,  and  in  consideration  of 
$1.00  paid  to  them,  this  plaintiff  holds  an ^assignment  from 

Jrjnes  F,  Walsh,  Pipe  Trades,  Inc.,  and  the  ^.  J.  Biggs  Con- 
struction Co.  properly  executed,  which  assigns  this  chose  in 
action  to  him,  and  all  sums  that  will  become  due  from  these 
defendants  have  been  assigned  to  this  plaintiff,  in  the  same 
Instruments,  said  assignments  being  executed  on  September  4, 
1948,  in  the  City  of  Chicago,  Illinois. 

"24,   \^erefore,  plaintiff  prays  judgment  that  said 
City  of' Chicago,  Martin  Kennelly,  Mayor  of  the  said  city, 

Oscar  E,  Hev:itt,  Commissioner  of  Public  Works,  Benjamin 
Adamowski,  Corporation  Counsel,  and  their  agents,  servants 

and  employees,  and  all  persons  acting  under  their  control, 
j  authority  and  direction,  may  be  restrained  and  enjoined  by 

the  injunction  of  this  court  from  harassing  and  annoying 
1  this  plaintiff,  from  cooperating  with  the  Chicago  Journeymen 
Plumbers  Local  Union  130,  from  interfering  with  the  normal 
procedure  as  to  plumbing  permits  in  any  company  with  which 
this  plaintiff  is  affiliated,  from  making  up  supposed  vio- 
lations of  sections  of  the  Plumbing  Code  of  Chicago,  from 
giving  fraudulent  information  to  this  plaintiff  or  any  of 
his  assignors  as  to  the  size  of  service  then  installed,  from 
mailing  illegal  demands  on  this  plaintiff  or  his  assignors, 
fx'-om  attempting  to  deprive  this  plaintiff  and  his  assignors 
of  his  property  v;ithout  due  process  of  law,  and  from  enforcing 
all  chapters  of  the  Plumbing  Code  of  Chicago,  which  comprise 
chapter  82,  83  and  162  and  other  chapters  of  the  Municipal 
Code  of  Chicago,  which  are  in  force  and  effect  at  this  time, 
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and  from  attempting  to  enforce  said  Plumbing  Code  and  from' 
beginning,  instituting  or  prosecuting  suits,  actions,  pro- 
ceedings, quasi-criminal  or  othemrise,  under  any  chapter, 
sections  or  any  or  either  thereof,  or  because  of  anj;-  failure 
or  supposed  failure  to  procure  a  permit  under  any  sections, 

or  pay  the  permit  fees,  or  any  thereof  required  to  be  paid 
under  the  terms  of  any  sections,  or  any  or  either  thereof, 
and  that  said  defendants  and  all  persons  acting  under  their 
control,  authority  and  directions  be  enjoined  from  taking  any 
person  into  custody  under  said  sections  or  because  of  any 
violation  or  alleged  violation  of  said  sections,  and  from 
arresting  or  attempting  to  arrest  any  person  or  persons, 
under  or^because  of  said  sections,  or  any  or  either  thereof, 
for  any  violation  or  alleged  violation  of  said  sections,  or 
from  prosecuting  any  suit  or  suits  heretofore  instituted 
under  said  sections,  and  plaintiff  prays  that  upon  the  final 

hearing  of  this  cause  the  court  will  grant  a  permanent  in- 
junction, forever  restraining  and  enjoining  said  defendants, 
and  each  of  them,  and  their  servants,  agents  and  employees, 
and  all  persons  acting  under  their  control,  authority  or 
direction,  from  doing  or  attempting  to  do  any  of  the  things 
abowe  mentioned,  and  that  said  Plumbing  Code  of  Chicago, 
which  is  composed  of  chapters  82,  83  and  162  and  other 
chapters  of  the  Municipal  Code  of  Chicago  may  be  declared  to 
be  unreasonable  and  unconstitutional;  and  that  plaintiff  majr 
hr-ve  such  other  and  further  relief  as  may  be  just  and  equit- 
able, except  those  items  stated  on  information  and  belief, 

which  he  believes  to  be  true," 

Attached  to  this  complaint  as  exhibits  are  the 

following; 

"Mr.   j1   F.  Walsh  Exhibit  ^ 

8536   S.   Peoria  Street 

Chicago,    Illinois  Re;      2550  W«    111th  Street 

Dear  Sir: 

An  inspection  of  the  above  premises  on  June  25, 
1948  and  the  work  performed  under  permit  #52122  issued  by 
the  Bureau  of  Water  on  July  50,  1947  according  to  plan 
which  had  been  submitted  and  approved  disclosed  the  follov;- 
ing  facts: 

.   A  5/8"  lead  service  pipe  and  5/8"  meter  was 
existent  and  not  a  1"  service  pipe  and  1"  meter  as  shown 
on  plan, 

.  A  3/4"  galvanized  pioe  had  been  installed, 
connected  to  the  old  supply  pipe  and  extended  to  the  new 

fixtures.  This  pipe  was  being  replaced  xirith  1"  galvanized 
pipe  at  the  time  of  inspection.  The  water  had  been  turned 
off  and  there  was   no  vrater  supply  to  these  fixtures. 
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The  permit  as  issued  was  for  the  installation  of 

five  additional  fixtures  only.   Seven  have  been  installed. 

An  unapproved  ball  cock  had  been  installed  in  the 

new  water  closet  and  no  air  chambers  had  been  installed  on 
the  supply  pipe  for  the  new  shower  stall. 

You  were  notified  on  April  21,  1948  and  again  on 
May  22,  1948  to  make  the  plunbing  installation  as  required 
by  your  permit  and  warned  that  unless  you  did  comply  in  ten 
days  no  future  permits  would  be  granted  you. 

On  June  10,  1948  the  permit  clerk  was  notified 
not  to  issue  permits  until  compliance  was  secured. 

You  ar@  now  notified  to  present  a  supplementary 
plan,  make  application  and  secure  a  permit  for. the  two 
additional  fixtures  which  you  installed  and  correct  the  vio- 
lations listed  above  in  the  work  you  have  done. 

When  you  have  complied  v;ith  this  notice  and  have 

installed  a  contr'ol  valve  on  the  present  service  pipe  above 
the  ground  in  place  of  the  underground  check  and  x^aste  valve 
now  in  place,  consideration  may  be  given  for  a  request  for 
extension  of  time  to  replace  the  inadequate  5/8"  service 
pipe  v/ith  a  1"  pipe  as  shown  on  approved  plan. 

Yours  truly, 
0.  E.  Hewitt 
Commissioner  of  Public  Works" 

"Mr.  J.  F.  Walsh       Exhibit  B     July  21,  1948 
8536  South  Peoria  Street 
Chicago,  Illinois 

Dear  Sir;  He:   2330  West  111th  Street 

At  the  conclusion  of  the  conference  held  in  Com- 
missioner Hewitt's  office  this  morning  you  were  given  the 

following  information:  ^.  .  ^^  ^  ,  n,  ■^^„^i-r, 

An  isometric  drawing  must  be  submitted  in  duplicate 

showing  the  water  supply  niping  to  all  fixtures  inducing 
the  1"  lead  service  pipe  from  street  main. 

A  letter  should  accompany  the  plan  stating  that  5^11 
other  violations  have  been  abated  and  the  present  5/8 
service  pipe  would  be  replaced  on  or  before  June  1st,  194S. 

The  plan  and  letter  should  be  submitted  to  the  plan 
examiner  in  txhe  Bureau  of  Water  with  an  application  for  a 
supplementary  'B'  permit. 

When  the  above  conditions  have  bpen  met  you  v^;ill 
again  be  allowed  to  take  out  permits  for  installation  ana 
connection  to  the  city  water  supply  piping. 

Yours  truly, 
B.  W^  Cullen 
Supt.  of  Water  Pipe  Extension" 
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"Mr.  W.  B.  Cullen,        Exliibit  C      August  31,  1948 
Superintendent  of  Water  Pipe  Extension 
City  of  Chicago 

Dear  Sir:  Re:   2330  West  111th  Street 

I  hereby  agree  to  remove  5/8  inch  check  and  waste 
cock  and  Install  a  control  valve  above  the  floor  on  the 

present  5/8  inch  v/ater  service  pipe;  also  to  provide  and 
make  a  permanent  connection  between  the  one  inch  galvanized 
pipe  supplying  water  to  the  fixtures  and  the  present  5/8 
inch  metered  service  pipe,  this  v:ork  to  be  done  before 
September  4th,  and  in  consideration  of  which  I  request  the 
release  of  my  permits. 

Yours  very  truly, " 

"E.  J.  Biggs  Construction  Co.,   Exhibit  E   Aor.  29,  1948 
8536  South  Peoria  Street 

Chicago,  Illinois 

G-entlemen:  Re: 2330  ¥,   111th  Street 

Your  letter  of  April  13,  1948,  addressed  to  the 
Commissioner  of  Public  Works  has  been  referred  to  the  Water 
Pipe  Extension  Division  and  in  reply  you  are  advised  as 
follows: 

A  permit  was  issued  to  J.  F.  Walsh  to  install  five 

(5)  fixtures  as  shoxra  on  plan  which  was  approved.  The  plan 
eilso  showed  an  existing  one  (1)  inch  metered  service  which 

is  adequate  to  supply  the  additional  fixtures. 

Our  inspector  reports  there  has  been  seven  (7) 
fixtures  installed  in  addition  to  the  five  (5)  fixtures  in 
the  old  building  and  all  twelve  (12)  fixtures  are  being 
supplied  through  a  5/8  inch. metered  service.   This  5/8  inch 
service  will  not  supply  sufficient  water  and  must  be  replaced 
with  a  one  (l)  inch  service. 

The  installation  of  a  pump  on  the  present  5/8  inch 
service  would  not  correct  133ie  deficiency  in  the  voluji:e  of 
water  required.   Mr.  Walsh  has  been  notified  verbally  by  the 
field  inspector  to  complete  the  installation  according  to  the 

approved  plan  in  compliance  with  the  condition  under  xifhich 

the  permit  was  issued. 

Yourp  truly, 
B.  W^  Cullen 
Supt.  Water  Pipe  Extension" 

Defendants  filed  the  following  motion  to  strike 

the  first  amended  complaint  and  to  dismiss  the  cause: 


I 
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"1.  The  plaintiff  Euseblus  James  Biggs  has  joined 
himself. as  party  plaintiff  with  himself  as  the  assignee  of 
Pipe  Trades,  Inc.,  E.  J,  Biggs  Construction  Co.  a  corp,,  and 

Jcjnes  F,  Walsh,  an  Individual.   Said  complaint  does  not.  set 
up  any  facts  concerning  the  said  alleged' assignments" which 
xiTOuld  Indicate  that  if  the  said  Pipe  Trades)  Inc.,  E.  J, 
Biggs  Construction  Co.,  a  Corp.  and  Janes  F.  VJalsh,  an 
Individual,  had  any  rights  in  the  premises  or  had  any  rights 
which  v;ould  entitle  them  or  any  of  them  to  relief  such  as 
that  prayed  for,  or  that  they  or  either  of  them  assigned 
those  rights,  to  the  plaintiff,  Euseblus  James  Biggs."' 

"2.   The  complaint  filed  herein  does  not  set  up  any 
allegations  of  fact  xirhich  indicate  that  the  plaintiff,  Euseblus 
James  Biggs,  as  an  individual  has  a  right  which  is  being 
interfered  x\:ith  by  any  or  all  of  the  defendants  herein  to 
engage,  in  the  business  of  a  Master  Plumber  for  v/hich  inter- 
ference the  defendants  or  any  of  them  should  be  enjoined  as 
prayed. 

"3.  The  complaint  filed  herein  does  not  set  up  any 
allegations  of  fact  which  would  indicate  that  Pipe  Trades, 
Inc.,  E,  J,  Biggs  Construction  Co.,  a  Corp.,  and  James  F. 

Walsh,  an  individual  or  any  or  either  of  them  or  Euseblus 
Biggs,  as  their  assignee  have  any  rights  to  engage  In  the 

business   of  Master  Plumber  iijhich  are  being  interfered  v/ith 

by  any  or  all  of  the  defendants  herein  to  the  extent  that 

an  injunction  issue  against  paid  defendants  as  prayed  for 

in  said  complaint.   Section  95  of  said  Act  is  entitled 

'Plumbing  License  Law,'   Sec.  103  of  said  Act  rea.ds  as 

follows:   'Any  City,  village  or  incorporated  town  having  a 

population  of  five  hundred  thousand  or  more,  may,  by  ordinance, 

provide  for  a  board  of  plumbing  examiners  to  conduct  examina.- 

tions  for  journeyman  olujnbers  and  master  pl'umbers,  to  register 

plumbers'  apprentices,  and  to  issue  and  revoke  plumbers' 
licenses  within  such  city,  village  or  incorporated  to\m»     The 

provisions  of  this  Act  except  as. otherwise  herein  provided, 
shall  not  apply  within  any  such  city,  village  or  incorporated 
town  which  enacts  such  ordinance.   Any  person  authorized  under 
the  provisions  of  this  section  to  engage  as  a  master  plumber 
or  journeyman  plumber  in  anj;-  such  city,  village  or  incorporated 
town  is  authorized  to  engage  as  a  master  plumber  or  journey- 
man plimber  anyi-zhere  in  this  State.   Nothing  contained  in 
this  act  shall  prohibit  any  city,  village  or  incorporated 
town  from  providing  for  a  plamber  inspector  or  from  requiring 
permits  for  the  installation  and  repair  of  plumbing  and 
collecting  a  fee  therefor.' 

"Pursuant  to  said  act  there  is  now  in  full  force  and 
effect  in  the  City  of  Chicago,  ordinances  duly  passed  by  the 
City  Council  of  the  City  of^Chicago  and  incorporated  in  the 
Municipal  Code  of  the  City  of  Chicago,  designed  to  regulate 
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plumblng  installations  within  the  City  of  Chicago,  in  keeping 
v;ith  the  spirit  and  intent  of  sections  103  and  104  of  Chapter 
mi-   of  the  Statutes  of  the  State  of  Illinois,  aforesaid,  as 
follows:   Cha,pter  162  of  the  Municipal  Code  of  Chicago  pro- 
vides among  other  things  who  may  engage  in  the  business. or 
occupation  of  master  plumber,  journeyman  plumber  and  plumbers' 
apprentice  and  under  what  conditions  they  may  so  engage. 
Section  1  of  said  chapter  defines  the  term  'master  plumber' 
as  follows:   'The  terra  "master  plumber"  is  hereby  defined  to 
mean  a  person  duly  certified  as  such  and  authorized  to  engage 

In  the  installation  of  plumbing,  through  contract  or  other- 
wise, and  also  in  plo.nnlng,  engineering,  superintending, 

installation,  maintenance,  and  repair  with  respect  to  plumb- 
ing in  all  its  branches,  and  as  such  master  plumber  is 
authorized  to  employ  journeyman  plumbers  and  plumbers' 
apprentices  and  other  persons  necessary. for  the  proper  in- 
stallation of  plumbing  work  in  accordance  v;ith  the  plur.bing 
regulations  and  provisions  of  this  code,' 

"Nowhere  in  said  chapter,  or  for  that  matter  any- 
where in  the  Municipal  Code  of  Chicago  is  it  provided  that  a 

corporation,  or  an  agent  for. a  corooration,  as  such,  or  an 
assignee  of  a  corporation  can  engage  in  the  business  or 

occupation  of  master  plumber. 

"Chapter  82  of  the  Municipal-  Code  of  the  City  of 
Chicago  is  entitled  'Plumbing  Provisions.'   This  chapter 
contains  153  sections  regulating  plumbing  installations  in- 
cluding 'General  Provisions,'  'Regulations,'  'Materials,' 
'House  Drains  and  Sewers,'   'Roof,  Storm  'fater  and  Seepage 
Drains,'   'Soil,  Waste  and  vent  pipes,'   'catch  basins, 
traps,  and  cleanouts, '   'Plumbing  Fixtures,'   'Joints, 

connections  and  fittings,'   'Inspection  test  of  Plu!;nbing  and 
Drainage  Systems,'  and  penalties  for  violations  of  chapter 

provisions.   Sec.  3  of  said  chapter  82,  among  other  things, 
provides:   'No  person  shall  construct,  add  to,  alter,  or 
use  any  part  of  a  plumbing  system  within  building,  public  or 
private  until  plans  have  been  examined  and  approved  by  the 
depa.rtraent  of  public  works,  department  of  buildings,  and 
other  authorized  departments,  and  a  permit  is  issued  and 
the  fee  paid.'   Sec.  6  of  said  chapter  82,  among  other  things 
provides:   'The  approval  by  the  department  of  buildings, 
department  of  public  vrorks,  and  other  authorized  departments 
shall  be  stamped  and  dated  u/oon  the  required  -olans  of  ever'y 
plumbing  system,  and  this  ap;broval,  together  with  the  receipt 
for  payment  of  fees  shall  constitute  the  permit  required  for 
such  work.   No  permit  shall  be  issued  for  the  installation  of 
plumbing  except  to  a  licensed  master  plumber,  licensed 
architect,  or  a  licensed  structural  engineer,'   Sec,  7  of 
said  chapter  82  among  other  things  provides:   'No  plumbing 
installed  in  violation  of  this  code'  shall  be  approved  by  any 
department.   Except  as  otherwise  provided  in  Section  -82-3 
for  minor  repairs,  the  department  of  buildings  or  the  com- 
missioner of  public  works  shall  not  approve. any  plumbing  work 
installed  unless  the  master  olumber  installing  such  work  has 
in  effect  a  certificate  as  a  master  plumber.' 
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"Chapter  85  of  the  Municipal  Code  of  Chicaso  is 

entitled  ''.fater  Supr^lv  and  Distribution  Systems.'   It 
contains  71  sections  ciesigned  to  regulo.te  the  installation 
and  operation  of  every  kind  of  a  device  which  has  to  do 
with  the  flowing  of  city  iirater  from  the  city  supply  pipes 
and  in  all  of  its  provisions  is  meant  to  protect' the"  health 
and  safety  of  all  persons  iirho  cone  in  contact  with  city  water 
as  it  leaves  the  last  plumbing  opening  in  the  connecting 
chain  of  pipes  to  the  city  supply  source.   Section  1  of 
Chapter  83  provides:   'The  provisions  of  this  code  for  in- 
stci-llation  in  any  building  or  structure  in  the  city  of  tmy 
water  pipe  or  pipes  or  system  of  vxater  piping  v/hich  receives 

or  is  intended  to  receive  jts  seryice  from  the  Chicago  v/ater 
works  system  shall  be  administered  and  enforced  by  tne 

department  of  Public  Iforks.'   Sec.  7  of  said  Chapter  83 
provides:   'No  perm.it  shall  be  issued  by  the  department  of 
public  works  to  any  person  for  the  installation  of  any  ser- 
vice or  supply  pipe  in  the  public  ways,  or  other  public 
places  in  the  city;  or  for  the  alteration,  extension,  in- 
stallation or  repair  of  any  service  pipe  or  any  system  of 
v/ater  supply  piping  in  connection  v/ith  any  plumbing  system 
in  any  building,  structure,  or  premises  ^^^here  such  pipe  or 
system  of  piping  is  connected,  or  intended  for  connection, 

to  the  pipes  of  the  Chicago  water  works  system  unless  such 
person  be'  duly  licensed  and  bonded  as  a  qualified  master 

plumber.' 

"Said  first  amended  complaint  does  not  contain 
allegations  of  fact  from  v;hich  the  court  can  draw  an  inference 
or  conclusion  that  the  plaintiff .  Eusebius  Jcones  Biggs,  in-. 
dividu9.11y,  or  the  plaintiff  Eusebius  James  Biggs,  as  the 
assignee  of  Pipe  Trades,  Inc.,  E.  J.  Siggs  Construction  Co. 
a  Corp.  and  of  Jrjnes  V'alsh,  an  individual,  have  acquired  any 
rights  under  the  laws  of  the  State  of  Illinois  and  the 

ordinn.nces  of  the  City  of  Chicar^o  as  above  recited  v;hich 
entitle  them  or  either  of  them  1;o  engcge  in  the  business  or 

occupation  of  plumbers,  either  a,s  master  plumbers,  journey- 
man plum.bers,  olambers'  apprentices  or  in  any  o]:her  capacity 
which  would  entitle  them  or  either  of  them  to  the  relief 
against  the  defendants  or  any  of  them  as  prayed, 

"5.   Said  first  amended  complaint  by  paragraphs 
2,  7  and  10  admits  that  the  plaintiffs  are  not  qualified  as 
•olu-mbers  in  any  capacity  under  the  laws  of  the  State  of 
Illinois  and  the  ordinances  of  the  City  of  Chicago  and  by 
reason  of  said  admissions  the  court  has  nothing  in  said 
complaint  from  which  to  dravr  an  inference  or  conclusion  upon 
vrhich  to  base  a  decree  for  injunction  against  the  defendants 
or  any  of  them  as  prayed  in  said  complaint. 

"6.  Pciragraph  11  of  said  first  amended  complaint 
makes  allegations  concerning  alleged  correspondence  betvreen 
the  Department  of  Public  '-Jorks  and  one  James  F.  VJalsh  in  re 
a  -olumblng  installation  at  2330  VJ,  lilth  St.,  Chicago, 
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Illinois,  purported  copies  of  said  correspondence  being 
referred  to  in  said  amended  complaint  as  beinr  attached!  as 
exhibits  A,  B  and  C  to  the  original  coaplaint'^filed  herein, 
(exhibit  C  being  unsigned).   The  said  Janes  F.  'ialsh  is  not 
a  party  to  this  suit,  nor  are  there  sufficient  allegations 
in  said  first  amended  complaint  from  which  the  court  can 
drav/  an  inference  or  conclusion  that  the  plaintiffs,  Eusebius 
Jomes   Biggs,  individually,  or  Eusebius  James  Biggs,  as 
assignee  of  Pipe  Trades,  Inc.,  E.  J.  Biggs  Construction  Co., 
a  Cori^.,  or  of  James  F.  I'falsh,  an  individual  or  either  of 
thega  acquired  any  rights  from  James  F.  Walsh  to  enable  them 
or  either  of  them  to  engage  in  the  business  or  occupation  of 
plumbers  in  the  installation  of  plumbing  in  the  City  of 
Chicago  in  any  capacity  under  the  laws  of  the  State  of 
Illinois  and  the  ordinances  of  the  City  of  Chicago  as  above 
recitecL  so  that  zhe   court  can  consider  said  paragraph  11  and 
base  thereon  a  decree  for  injunction  against  these  defendants 
or  any  of  thpm  as  prayed. 

"7.   Most  of  the  allegations  contained  in  said 
first  amended  complaint  and  other  allegations  concerning  the 
constitutionality  of  the  laws  and  statutes  of  the  State  of 
Illinois  and  the  ordinances  of  the  City  of  Chicago  are  an 
incoherent,  confusing  hodgepodge  of  mere  conclusions  of  law 
i\z   interpreted  by  the  pleader  and  contain  no  allegationa  of 
fact,  bearing  on  the  rights  of  plaintiffs,  nor  on  the  duties 
of  tile  defendants  nor  upon  the  right  of  tne  General  Assembly 
of  the  State  of  Illinois  to  enact  legislation  and  to  empower 
ti;e  City  of  Chicago  through  its  proper  authorities  to  pass 
ordinances  x^rhich  are  designed  to  promote  and  protect  the 
public  health,  sa.fety,  comfort,  morals  and  public  welfare, 
upon  which  the  court  can  consider  any  issues  attempted  by 
said  first  a.mended  complaint  to  be  raised  nor  consider  the 
constitutionality  of  the  laws  and  statutes  of  the  State  of 
Illinois  and  the  ordinances  of  the  City  of  Chicago  as  they 
are  pertinent  herein,  upon  xirhich  the  court  can  enter  a  decree 

for  injunction  against  these  defendants  or  any  of  them  as 
prayed, 

"8,   The  allegations  of  said  first  amended  com- 
plaint taken  together  are  ambiguous,  confusing,  conflicting, 
incoherent,  broad,  vague  and  indefinite  and  do  not  set  up 
a  cause  of  action." 

On  December  20,  1948,  the  court  entered  the  follow- 
ing order: 

"On  motion  of  defendant  City  of  Chicago  that  the 
first  amended  complaint  filed  herein  be  stricken,  the  motion 

for  temporary  injunction  be  denied  and  the  suit  be  dismissed, 
and  the  court  being  fully  advised  in  the  premises  doeth  find: 
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(1)   That  the  pliociblnr:  code  of  the  City  of  Chica^ro,  as  a  matter 

of  law,  is  not  unconstitutional.   (2)   That  the  complaint 
herein  does  not  set  up  a  cause  of  action.   It  is  therefore 
ordered,  adjudged  and  decreed  that  the  first  rjnended  complaint 
filed  herein  be  and  the  cause  is  hereby  stricken,  that  the 
notion  of  plaintiff  for  a  temporary  injunction  as  prayed  be 

o.nd  the  same  is  hereby  denied,  and  the  notion  of  nlaintiff 
for  leave  to  file  dLOcument  narked  exhibit  9  of  Deb,  25,  1948, 

be  and  the  same  is  hereby  denied,  that  the  suit  filed  herein 
be  and  the  sane  is  hereby  dismissed  for  viant  of  equity  at 
plaintiff's  costs." 

Susebius  James  Biggs  filed  a  notice  of  appeal  to  the  Supreme 

Court  and  asked  that  the  order  be  vacated,  that  judgment  be 

rendered  in  his  behalf  in  accordance  with  the  prayer  of  the 

first  amended  complaint,  that  the  Supreme  Court  nake  a 

special  finding  that  the  notion  to  strike  the  first  amended 

complaint  does  not  comply  \<rlth   the  rules  of  the  Illinois 

Civil  Practice  Act,  that  defendants  pay  all  expenses  of 

plaintiff  "to  prove  that  fact,"  and  that  plaintiff  have  other 

appropriate  relief.   On  May  10,  1949,  the  Suprene  Court  found 

that  the  case  was  v/^'ongfully  appealed  to  that  court  and 

transferred  it  here. 

As  his  first  point  plaintiff  urges  that  the  trial 

court  could  not  consider  the  notion  to  strike  and  dismiss 

because  it  did  not  comply  with. the  Civil  Practice  Act  and 

the  Rules  of  the  Suprene  Court,  We  have  examined  the  written 

motion  filed  b  ■  defendants  and  are  of  the  opinion  that  it 

properly  presented  all  of  the  points  urged,  in  the  trial  court 

and  in  this  court.   Secondly,  plaintiff  asserts  that  defendants' 

motion  admits  all  the  facts  well  pleaded.   This  statement  is 

not  disputed.   As  a  third  point,  plaintiff  maintains  that 

having  challenged  the  validity  of  the  ordinances  which  make 
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up  the  "so-called  Chicago  Plumbing  Code"  along  with  acts  of 
discrimination  against  him  and  the  assignor  companies,  that 
he  is  entitled  to  a  trial  on  these  matters.  Plaintiff Is 
attack  on  the  ordinances  >7as  based  on   his  contention  that 
certa5.n  provisions  violated  the  State  and  Federal  Constitu- 
tions.  Constitutional  questions  are  not  within  the  juris- 
diction of  this  court.   See  Village  of  Lake  Zurich  v. 
Deschauer,  510  111.  209;, City  of  Chicago  v.  Sayer,  330.111. 
App.  131;  Prudantial  Ins.  Co.  v.  Richman,  292  111.  App,  251; 
and  Penman  v.  Village  of  Philo.  309  111,  App.  49. 

As  a  fourth  point  plaintiff  states  that  the 
defendants  admit  they  are  violating  the. spirit  and  intent 
of  the  Illinois  statute  covering  health,  VJe  deem  this  point 
to  be  a  challenge  as  to  the  constitutionality  of  certain 
ordinances.  As  stated,  we  do  not  have  the  power  to  pass  on 
the  constitutionality  of  the  ordinances. 

Finally,  plaintiff  insists  that  the  court  was  pre-ju- 
diced  in  favor  of  the  defendants. or  that  the  defendants 
perpetrated  a  fraud  on  the  court.  There  is  nothing  in  the 
record  to  Indicate  that  the  court  was  prejudiced  in  favor  of 
defendants  or  that  they  perpetrated  a  fraud  on  the  court.  We 
must  decide  this  case  on  the  premise  that  the  plumbing  code 
of  the  City  of  Chicago  and  the. rules  and  regulations  pertain- 
ing thereto  are  constitutional.  The  only  question  presented 
is  v.'hether,  presuming  the  plumbing  code  to  be  constityitional, 
the  trial  court  properly  sustained  defendants'  motion.  The 
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department  refused,  to  deal  with  Mr,  Biggs  "because  he  vras  not 
a.  licensed  plunber.  The  city  authorities  dealt  with  James 
F.  'vJalsh,  He  installed  a  defective  -plumbing  Job  at  2330  West 
111th  Street.  Walsh  did  not  coniplv  with  the  plan  submitted 
to  the  City  by  hln.   The  Public  Works  Department  notified 
him  to  correct  the. installation  and  explained  the  method  to 
pursue  in  doing  po.  Walsh  refused  to  comply  with  the 
suggestions .  Mr.  Bi^^-gs  attempted  to  deal  directly  with  the 
Department  of  Public  VJorks.  The  employees  of  this  department  . 
refused  to  deal  with  him  because  he  was  not  a  licensed  plumber. 
We  also  agree  xirith  defendants  that  Mr,  Biggs  is  not  a  proper 
party  plaintiff.  We  are  satisfied  that  plaintiff's  first 
amended  complaint  does  not  aver  ultimate  facts  entitling  him 
to  the  relief  prayed,.  Therefore,  the  decree  of  the  Superior 
Court  of  Cock  County  is  affirmed. 

DECREE  AFFIRMED. 

LEWE,    P.J.    AIID  KILEY,    J.    CONCUR 
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MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  defendant  from  an  order  dis- 
missing his  appeal  to  the  Circuit  Court  and  from  orders 
denying  his  petitions  to  vacate  the  order  of  dismissal. 

Plaintiff's  suit  before  a  Justice  of  the  Peace 
resulted  in  ^n  ex  parte  judgment  against  defendant  on 
May  12,  1948,   The  transcript  of  the  proceedings  was  filed 
with  the  Clerk  of  the  Circuit  Court  August  18,   The  same 
day  defendant's  appeal  bond  was  filed  with  the  Clerk,   The 
bond  did  not  bear  the  written  approval  of  the  Justice  of 
the  Peace  when  filed  and  the  Clerk  thereupon  approved  it  in 
v/rlting.   Plaintiff  appeared  specially  and  made  a  motion  to 
dismiss  the  appeal.   On  October  29,  1948,  hearing  on  the 
motion,  by  agreement  of  the  attorneys,  v;as  continued  until 
November  5,   On  that  day  the  motion  was  sustained  and  the 
appeal  dismissed  for  want  of  jurisdiction.   December  1, 
defendant  filed  a  petition  praying  that  the  dismissal  order 
be  vacated.   December  8,  after  a  hearing,  the  prayer  v/as 
denied,   December  21,  an  amended  petition  iv^as  filed;  on 
January  11,  1949,  it  was  further  amended  and  the  prayer 
denied.   Defendant  claims  he  is  "entitled  to  have  the  order 
of  dismissal  vacated". 
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Neither  the  original  petition  of  December  1, 
nor  the  amended  petition  of  December  21,  maice  a  showing  of 
diligence.   It  appears  from  the  statements  and  inferences 
therefrom,  in  the  petition,  as  amended,  the  attorneys 
agreed  to  continue  the  hearing  on  plaintiff's  motion  to 
dismiss  from  October  29  to  November  5;   that  the  Minute 
Clerk  on  November  5,  told  defendant's  attorney  that  the 
hearing  would  probably  not  be  had  due  to  the  crowded  con- 
dition of  the  call  and  made  a  notation  of  continuance  to  . 
November  15;  that  plaintiff's  attorney  vras  not  in  the  court- 
room at  the  time  and  the  Judge  had  not  yet  appearedj  that 
defendant's  attorney,  relying  upon  the  advice,  left  the 
courtroom  to  attend  to  other  business;  that  he  did  not 
rctui-'n  to  the  courtroom  to  check  upon  the  entry  by  the 
Judge  of  the  order  of  continuance  which  he  was  advised 
would  probably  be  entered;   and  that  the  motion  was  not 

called  November  15,  and  again  on  the  Clerk's  advice 
defendant's  attorney  waited  until  November  22,  to  learn 
of  the  entry  of  the  order  on  November  5,  Under  similar 

circumstances  denial  of  motion  to  vacate  was  held  not  an 
abuse  of _ the  court's  discretion,^  Barrett  v.  Queen  City 

Cycle  Co..  179  111,  68;  Harris  v.  Juenger.  289  111,  App. 
457,   We  hold  there  \\'as  no  abuse  of  discretion  in  denying 
the  mction  to  vacate. 

The  order  of  November  5,  dismissing  the  appeal 
was  proper  on  the  record  before  the  Judge,   The  transcript 
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dlsclosed  a  judgment  entered  against  defendant  May  12,  and 
the  filing  of  an  appeal  bond  with,  and  approval  by,  the 
Clerk  of  the  Circuit. Court  more  than  twenty  days  after  the 
judgment  was  entered.   This  iiras  fatal  to  defendant's  attempted 
appeal.   Clikeman  v.  Korf,  311  111.  App.  175. 

It  is  unnecessary  for  us  to  consider  other  points 
raised  by  defendant.  The  orders  of  November  5, . and  December 
8,  1948  ,  and  of  January  11,  1949,  are  affirmed, 

ORDERS  AFFIRlffiD, 

LEWE,  P.J.  AND  BURKE,  J.  CONCUR, 
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CITY  OF  CHICAGO,  ) 

llppellee,,,-    ) 


)  / 


APPEAL  FROM 

V, 


--.    )     I/IUNICIPAL   COURT 


F.  H.  HOLMES, 

)  OF  CHICADO 
Appellant,    )  r\.  r%,     T  \        -■■     ^7 


\ 


m,  PR7.SIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE  COURT, 

Defendant  was  the  manager  of  an  apartment  hotel 
in  the  City  of  Chicago,   In  the  absence  of  the  complaining 
witness,  who  was  a  guest  at  the  hotel,  defendant  plugged 
the  lock  so  that  complaining  vritness  could  not  re-enter 
his  apartment.   From  an  an-^est  and  convic:tipn  of  disorderly 
conduct  and  fine  of  |200,  defendant  appeals. 

It  is  plaintiff's  theory  of  this  case  that  the  action 
of  the  defendant  in  locking  out  the  complaining  witness  was 
unlawful  and  constituted  a  forcible  entry  and  detainer  in 
violation  of  the  statute,  and  that  the  forcible  entry  and 
detainer  v;as  a  breach  of  the  peace  or  a  diversion  tending 
to  a  breach  of  the  peace  and  therefore  constituted  the 
offense  of  disorderly  conduct. 

It  is  defendant's  theory  that  there  cannot  be  any 
dlsordei'ly  conduct  under  "!such  facts' where-there  was  -. 
no   noise,  riot,  or  disturbance  of  any  kind  whatsoever. 

Section  193-1  of  the  tlunicipal  Code  of  Chicago  sets 
forth  acts  constituting  the  offenee  of  disorderly  conduct, 
including  therein  breach  of  the  •pQ;sj::,Q   and  diversion  tending 


O'.- 


■v  , 


J.',    i: 


to  a  breach  of  the  peace.   It  is  to  be  observed  that  the  i^ 
ordinance  does  not  make  disorderly  conduct,  as  such, 
an  offense;  it  merely  recites  that  certain  acts,  incluodng 
the  txTO  above  cited,  shall  constitute  the  offense  of 
disorderly  conduct.   Plaintiff  argues  (a)  that  the  act  of 
defendant  in  denying  complaining  x^itness  access  to  the 
premises  amounted  to. a  forcible  entry  and  detainer  (Wright  v. 
Mahoney,  6l  111.  App,  125^'  Croff  v,  Ballln_ger.  18  111. 
200);  (b)  that  any  entry  against  the-  will  of  the  lessee 
must  be.  considered  an  entry  by  force  (Phelps  v.  Randolph, 
1^7  111,  335);  and  (c)  that  the  necessary  consequence  of  the 
unl?j\rful  forcible  entry  and  detainer  was  a  'breach  of  the 
peaceV^or  a  ""t^iTrersion  tending  to  a  breach  of  the  peac^i*^ 
and  therefore  constituted  the  offense  of  disorderly  conduct. 
Assuming  that  the  act  of  defendant  constituted  a  forcible 
entry  and  detainer,  v^e  do  not  agree  that  a  breach  of  the 
peace  or  a  diversion  tending  to  a  breach  of  the  peace  is  a 
necessary  consequence.   In  support  of  its  position  plaintiff 
cites  the  case  of  City  of  Chicago, 


V,  Wright,  69       t 
111,  318,   This  case  involved  a  dispute  between  the  City 
of  Chicago  and^property  owner  as  to  rights  in  property 
which  the  city  maintained  v/as  a  public  street  and  vxhich 
the  adjacent  property  owner  insisred  had  never  been  so  dedicated. 
The  langua.ge  cited  in  plaintiff's  brief,  to  this  effect: 


^The  injunction  against  the  chief  of  police 
might  be  regarded  as  operative,  even  if  the 
entry  should  be  made  with  violence  and  unusual 
veapons,  constituting  an' offense  against  the 
public  peace,  and,  if  so,  it  is  an  attempt  to 
override  the  policy  of  the  Sta.te  in  the  repression 
of  all  forcible  entries,  because  they  naturally 
tend  to  a  disturbance  of  the  public  peace#\!^' 


should  be  considered  in  conjunction  v;ith  the  further  state- 
ment in  the  opinion  (p»  324): 


\>^ut,  without  anj'-  reference  to  whether  he  is 
lawfully  entitled  to  the  possession  or  not,  the 
statute  of  forcible  entry  and  ^.etainer  prohibits 
the  doing  the  act  contemplated,  because  every 
entry  upon  land  against  the  v/ill'of  the  occupant, 
by  the  settled' law  of  this  State,  amounts  to"  a 
forcible' entry,  and  if  dpne'by  menaces,  force 
and  arms,  by  the  common  law,  amounts  to  an  offense 
against  the  public  peace,'Nl!«^ 


X. 


It  seems  apparent  to  us  from  a  reading  of  the  two  passages 
above  quoted  that  the  Supreme  Court  did  iiot  intend  to 
hold  that  every  forcible  entry  and  detainer  amounted  to  an 
offense  against  the  public  peace,  but  only  v/here  the 
forcible  entry  and  detainer  is  accompanied  by  some  act 
Indicative  of  force  or  violence.   An  examination  of  the 
record  in  the  Instant  case  fails  to  indicate  any  such 
force  or  violence.   There  was  no  evidence  as  to  any  noise, 
riot,  or  disturbance,  nor  was  the  act  public  in  chara.cter, 
nor  did  it  affect  the  public  peace,   There  Is  no  showing 
that  the  citizens  of  the  comraunity  or  any  guests  of  the 
hotel  v;erp  disturbed  or  affected  by  the  acts  of  the 
defendant.   If  a  breach  of  the  peace  had  ensued,  it  would 
have  been  as  a  result  of  a  disorder  xirhich  would  have  been 
created  by  the  Q§aplalnlng  witness.   We  think  there  was  no 
such  provocation  offered  as  to  reasonably  Incite  the 
compla-lning  v/itness  to  any  violation  of  law. 

The  judgment  of  the  Municipal  Gourt  of  Chicago 
is  reversed, 

REVERSED. 

N£bnieyer  and  Feinberg,    JJ, ,    concur. 


FRANCESCA  NAPOLITAMO,  ' 
Appellee, 


)    APPEAL  FROM 
V,  )    MUNICIPAL  COURT 


A- 
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BERTHA  MARQUIS, 

Appellant, 


OF  CHICAGO 


fj    ^  ^ 


m,  PRi'SIDIMC-  JUSTICE  TUOKY  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  filed  her  action  in  forcible  entry 
and  detainer  in  the  Municipal  Court  of  Chicago,  alleging 
that  she  was  entitled  to  possession  of  the  second 
floor  flat  at  362I  West  Fifth  Avenue,  Chicago,  and  that 
possession  was  wrongfully  detained.  Trial  "by  the  court 
resulted  in  a  Judgment  for  possession.   Defendant  appeals. 

Defendant  maintains  (l)  that  the  sixty-day  notice 
of  termination  of  tenancy  required  "by  the  Federal  Housing 
and  Rent  Act  must  be  served  personally  and  not  by  mail,  and 
(2)  that  the  finding  to  the  effect  that  the  plaintiff 
required  the  premises  for  the  immediate  use  of.  a  member 
of  the  family  is  not  sustained  by  the  evidence. 

While  it  is  true  that  the  sixty-day  notice  of 
termination  of  tenancy  is  required,  there  seems  to  be  no 
controversy  in  this  case  that  such  a  notice  was  served 
and  that  it  was  received  ''o^j   defendant.   The  notice  having 
been  received  within  the  statutory  period,  it  becomes 
immaterial  vrhether  it  v/as  served  personally  or  by  registered 
mail,  G-orow&y  v,  Shelby,  3?1  HI.  App,  181;  Ziff  v.  Sandra 
Froclcs,  Inc.  331  111.  App,  353. 


2. 

Upon  the  question  of  whether  or  not  the  plaintiff 
wanted  the  premises  for  the  immediate  use  of  a  member  of 

her  family  the  evidence  seems  undisputed  that  plaintiff 

\ 
wanted  this  apartment  for  her  unmarried  son  who  was  engaged 

to  be  married.  x-7i  thin  a  few  months  of  the  time  the  action 

was  initiated.   Defendant  argues  that  the  need  v;as  not 

"immediate"  within  the  language  of  the  Housing  and  Rent 

Act.   The  sixty-day  notice  was  given  October  28,  19^8,  and 

the  trial  was  had  on  January  25>  19^9»  after  which  the  writ 

!  of  restitution  was  stayed  for  90  days.   The  marriage  xiras  to 

^    tal:e  place  on  April  27,  19^9 >  two  days  after  expiration 

of  the  stay  order.  We  ar'e  aware  of  no  rule  v/hich  requires 

the  person  desiring  the  premises  to  v/ait  until  the  need 

has  become  acute.   Reasonable  precaution  dictated  that  the 

proceeding  be  commenced  in  ample  time  to  provide  for  the 

delays  that  might  be  expected  in  obtaining  possession.  We 

are  of  the  opinion  that  under  all  the  facts  and  circumstances 

it  was  a  matter  for  the  court  to  determine  whether  or  not 

the  landlord  in  good  faith  sought  the  recovery  of  the 

premises  for  the  immediate  and  personal  use  and  occupancy 

as  housing  accommodations  by  a  member  of  her_  imi-aediat© 

family.   The  court  found  such  to  be  the  cas?,  and  we  are 

not  inclined  to  interfere  vrlth  the  Judgment,   Therefore, 

the  judgment  of  the  Municipal  Court  of  Chicago  is  affirmed, 

AF'FIRlffiD. 
Niemeyer  and  Felnberg,  JJ, ,  concur. 
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■i7ILLIAM  E.   EiaalCK, 

Appellee, 

v« 

THE  BALTIMORE  AND  OHIO  RAILROAD 
COl'IPAI^IY,  a  corporation,  and 
GIRTON  BROTHERS,  INC., 

Defendants. 


On  Appeal  of  THE  BALTIMORE  &  OHIO 
RAILROAD  COLZPANY,  a  corpo-^ation. 

Appellant. 


A 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


I.IR«  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 


I 


/        Plaintiff  brought  his  action  for  pe-^sonal  inju-"ies 
against  defendant  Baltimore  &  Ohio  Railroad  Company,  under 
the  Federal  Employers'  Liability  Act,  and  against  Gi-"ton 
Brothers,  Inc.  for  common  law  negligence.  A  t""ial  with  a 

\     Ju'^y  resulted  in  a  ve""dict  for  plaintiff,  against  both 
defendants,  from  which  only  the  Baltimore  &  Ohio  Railroad 
Company  appeals.   No  question  is  raised  by  this  defendant  as 
to  the  applicability  of  the  Federal  Eraploye^^s'  Liability 
Act. 

Plaintiff  was  the  fireman  on  the  lead  engine  of  a 
two  engine  t^ain,  running  east  from  St.  Louis  to  Washington, 
Indiana.  The  accident  occur-"ed  in  Lawrence  villa,  Illinois, 
on  the  12th  Street  crossing,  -resulting  from  a  collision 
between  this  t'^ain  and  a  gasoline  truck  owned  and  ope'^ated 
by  defendant  Girton.  The  engineer  on  the  lead  engine  was 
killed  as  v^as  the  truck  d^ive".  Plaintiff  sustained  serious 


:'■■■■■!  •-=■  •!..>: 
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2. 

injuries  as  a  result  of  the  accident. 

The  train  in  question  was  t-^aveling  east  on  the 

main  t-^aclc  at  a  speed  variously  estimated  between  77  and 

80  miles  an  hou^.   Some  78  foet  south  f^om. the  jnaln  track,  at  the 

crossing  in  question,  was  anothe-^  crossing  tociovvn  as  Illinois 

Street,  v/hich  inte-r^sected  12th  Street.  About  620  feet  east 

supply 
of  12th  St->->cet,  on  Illinois  Street,  was  an  oil/depot,  .  f-"om 

which  the  t-uck,  loaded  with  3800  gallons  of  gasoline,  came. 

It  traveled  this  distance  on  Illinois  St^^eet  west  to  the 

intersection  of  12th  Street.  There  was  at  the  northeast 

come"  of  12th  and  Illinois  Streets  facing  east,  an  amber 

and  no  -^ight  turn  flashe-*.-'  light,  which  v/as  synchronized 

with  the  flasher  lights  at  the  12th  St""eet  c">"ossing  and 

the  ^ailroad  track,  so  that  when  the  flashe"  lights  at  the 

railroad  intersection  v/ere  in  operation,  the  flashe"  light 

at  12th  and  Illinois  Streets  would  operate,  if  both  were  in 

good  mechanical  working  order. 

The  drive-^  of  the  truck  in  question,  when  -"caching 

the  intersection  of  Illinois  and  12th  Streets,  turned  the 

cab  of  his  t^uck  in  a  northerly  direction  on  12th  Street 

and  stopped  to  talk  to  a  dispatcher  of  defendant  G-irton. 

The  flasher  lights  at  12th  and  Illinois  Streets  we^e 

flashing,  as  v;e-"o  the  flashes  lights  at  the  railroad 

intersection  with  12th  Street.   It  is  undisputed  that  the 

two  sets  of  lights  referred  to  operated  on  the  same 

electrical  circuit  and  started  operating  when  a  train 

would  roach  a  contact  point  located  3,419  feet  west  of  the 

12th  Street  crossing  and  the  railroad  track  in  question. 


y 


3. 

The  undisputed  evidence  is  that  when  the  truck  turned  no^th 
into  12th  Street  and  proceeded  slowly  north,  these  flasher 
lights  referred  to  were  working.  There  v/as  a  grade  f^om 
the  level  of  12th  Street  to  the  railroad  crossing  of 
about  7  pe""  cent.   In  addition  to  the  flashe-"  lights,  there 
\7as  a  little  to  the  south  of  the  intersection  of  12th  Street 
and  the  ^ailroad  t^ack,  on   a  high  standard,  a  sign  reading 
"Stop  on  ^ed  light." 

It  is  definitely  established  by  the  evidence  that 
the  train  in  question  sta-^ted  sounding  its  warning  whistle 
800  feet  west  of  the  15th  Street  crossing,  which  would  be 
west  of  the  12th  Street  crossing,  and  that  the  v/histlc 
was  blown  continuously  to  the  time  of  the  collision. 
That  the  engineer  -^n  the  lead  engine  applied  his  brakes 
before  reaching  the  c""ossing  in  question  is  confirmed 
by  plaintiff  and  the  rest  of  the  crew,  who  testified  they 
felt  the  brakes  go  on  at  ov   near  the  crossing. 

It  further  appeared  from  the  evidence  that  the'^e  was 
a  switch  t-^ack  9  feet  7  inches  south  of  and  parallel  with 
the  main  track,  v/hich  had  a  •"amp  leading  to  a  loading 
platform  located  26  feet  west  f^om  the  v;cst  cu-"b  of  12th 
Street,  and  that  on  the  day  in  question  a  freight  car 
was  at  the  loading  platform  being  loaded. 

The  engineer  on  the  second  engine  saw  the  truck 
approaching,  and  Jumped  behind  the  boiler  head  for  safety. 

An  amendment  to  the  complaint  v/as  filed  upon  the 
trial,  alleging  the  existence  of  a  -"ule  of  the  -"ailroad 
company  refe'^red  to  as  103-A  and  negligence  on  the  part 


4. 

of  defendant  railroad  in  the  violation  thereof.   The  ""ule 
v^as  received  in  evidence  and  reads: 


"Then  a  car  or  cars  are  set  off  or  placed 
on  any  t'^ack  they  must  be  left  standing  not 
less  than  one  hundred  fifty  feet  f-"ora  the  center 
line  of  the  ]:;igh\7ay  crossing  when  space  permits." 


Defendant  here  contends  that  there  is  no  evidence 
in  the  ^ocord  establishing  negligence  on  its  part  in  the 
ope'^ation  of  its  t'^ain  or  unde""  any  of  the  circumstances 
surroxinding  the  accident.   It  is  conceded  by  plaintiff  that 
the  Employees'  Liability  Act  requires  that  negligence  be 
alleged  and  p-"oved  and  that  such  negligence  in  whole  or 
in  part  proximately  caused  the  injuries.   It  becomes 
necessary  for  us  to  dete'^mine  whether  there  is  any  evidence 
in  the  -^ecord  tending  in  any  degree  to  p"ove  negligence 
on  the  pa-"t  of  this  defendant.   The  rule  so  often  stated 
is  that  if  the'^e  is  any  such  evidence,  ne  would  have  no 
right  to  inte-^fere  with  the  t^ial  cou""t's  "^uling  "^efusing 
the  motion  to  direct  a  ve-"dict  o^  denying  the  motion  for 
judgment  non  obstante  veredicto,  i.icrlo  v.  Public  Se^^vice  Co. 
381  111.  300;  Shannon  v.  Ni.n:htingale.  321  111.  168;  Elbe^s  v. 
Standard  Oil  Co« .  331  111.  App.  207;  Tobin  v.  Consolidated 
F-eight  Co..  354  111.  App.  394. 

^,7e  have  carefully  examined  the  evidence  and  evo^y 
reasonable  infe'^ence  which  the  evidence  discloses  favor- 
able to  the  plaintiff,  and  we  are  compelled  to  conclude 
that  there  is  no  evidence  whateve-"  of  any  negligence 
\    on   the  part  of  the  defendant.  '.That  more  this  defendant 
could  have  done  in  the  practical  ope -nation  of  its  t^ain 


5. 

in  question  has  not  been  satisfactorily  pointed  ou'c  to  us. 
Ample  \7avning  lights  at  the  crossing  and  at  12th  and  Illinois 
Streets  we^e  in  operation  long  enough  before  the  accident 
to  have  given  the  truck  drive"  due  warning  of  the  approach 
of  the  train.   The  blov/ing  of  the  v/histlc  continuously 
from  800  feet  v/est  of  the  15th  Street  crossing  could  and 
should  have  been  heard  by  the  d^^ivo-"  of  the  t-"uck  as  he 
was  driving  620  feet  f^'om  the  oil  depot  gate  west  on  Illinois 
Street  to  the  12th  Street  intc-"section,  and  as  he  was 
slowly  driving  his  t-"uck  toward  the  railroad  crossing  in 
question  at  12th  Street.   Qn  this  appeal  no  one  disputes 
the  negligence  of  the  truck  flriver  -  ^n>:  fact,  negligence 
which,  under  all  the  circumstances,  was  clearly,  in  our 
opinion,  wilful  and  wanton.   This,  however,  does  not  relieve 
this  defendant  of  liability  under  the  Employees'  Liability 
Act,  if  we  could  find  any  evidence,  as  suggested,  of 
I  negligence  in  whole  or  in  part  causing  this  accident. 

The  rvlc  of  the  rail-"oad  company,  103-A,  so  st'^r'ongly 
relied  upon  by  plaintiff  as  the  basis  for  negligence  on  the 
pa^t  of  the  rail'^oad  company  in  allowing  the  freight  car 
being  loaded  to  stand  less  than  150  feet  from  the  cente^ 
line  of  the  highway  crossing,  it  will  be  notiocd  reads 
"when  space  permits."   It  was  not  an  absolute  prohibition 
under  any  and  all  circumstances.   It  only  applied  \7hen 
space  pe^^mitted.   The  loading  platform  was  at  the  point 
indicate(i,  where  the  car  could  only  be  when  loaded  or 
unloaded. 

The  engineo"  on  the  second  engine  of  the  train  in 
question  saw  the  approach  of  this  t"uck.   The  engineer  on 


.  «v-..,  :^';    ..;,. 
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the  first  engine,  who  v/as  killed  in  the  accident^  st.r^.iono'i 

on  the  same  side  of  his  engine  as  the  engineer  of  the 

second  engine,  must  have  seen  the  approach  of  this  t^uok. 

That  their  viei.7  of  the  cossing  in  question  was  not 

obstructed  by  the  standing  f -"eight  car  is  firmly  established 

by  the  evidence.   It  is  conceded  by  plaintiff  that  a  train 

tro.veliiig  at  the  rate  of  speed  of  the  one  in  question 

could  not  have  stopped  in  time  to  have  avoided  the  accident. 

Such  speed  as  shovm  hc^e  is  not  negligence.  Ca-^^ell  v. 

N.Y.  Central  R.R.  Co.,  384  111.  599,  605.   The  d>-ive-  of 

the  t""uck  had  cvc^y  opportunity  for  observing  and  hearing 

the  app-'-'oach  of  the  traifi,  and  the  standing  freight  car 

being  loaded  was  not  an  obstruction  to  his  view.  The 

freight  car  not  being  an  obstruction  to  his  vievi,  o"  to 

the  viei;  of  the  engineers  on  the  fi-^st  and  second  engines, 

there  is  therefore  no  basis  fo""  the  contention  that  the 

standing  f'-r'eight  car  constituted  any  negligence  on  the 

pa""t  of  the  defendant. 

Our  plain  duty  in  this  matte^  is  to  declare  that 
/) 

//  the-"e  is  no  evidence  of  negligence  on  the  part  of  the 
defendant,  and  that  the  t^ial  court  should  have  ento-^ed  a 
Judgment  non  obstante  veredicto. 

The  judgment  of  the  Superior  Cou^t  is  ^evc-^scd. 

REVERSED. 

Tuohy,  P.  J.,  and  Niemeyc^,  J.,  concurs. 
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) 

HELEN  HEF^OG,  ) 

Appellee,      ) 

)  APPEAL  FROM 
V.  )  CIRCUIT  COURT 

)  COOK  COUNTY 
NEISNER  BROTHERS,  INC.,      ) 
a  co'"po"^ation,  ) 

Appellant.     ) 


1 
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IIR.  JUSTICE  NIELEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  fTom  a  Judgment  for  $15,000 
entered  on  a  verdict  in  a  personal  injury  action. 

Defendant  operated  a  five-cent  to  one  dollar  store 
on  Lake  street  in  Oak  Park.   There  were  eight  entrance 
doo^s,  all  facing  Lake  street.  Plaintiff  was  employed  in 
a  -^etail  jewelry  store  on  Lake  street  near  defendant's 
store.  <:i-c\   January  21,  1946,  plaintiff,  intending  to  make 
a  pu-"chase,  ^as  entering  defendant's  store  at  the  most 
weste'^ly  door.   There  was  ice  in  front  of  the  door.   She 
knew  that  the  doors  worked  hard.   She  took  a  firm  hold  of 
the  door  and  pushed  it  back  about  a  thi^d  when  it  snapped 
back,  knocked  her  off  sideways  and  she  fell  on  the  ice 
on  her  loiee.   She  was  in  the  hospital  about  two  weeks. 
He""  right  kneecap  v/as  broken  into  three  segments.   By  an 
ope-"ation  these  segments  were  joined  together,  -resulting 
in  a  good  alignment  but  leaving  her  with  a  pe-^manent 
impairment  of  10  pe-"  cent  in  the  extension  of  her  right 
knee  and  of  roughly  20  pe""  cent  in  "its  drawing  backwards 
or  flexion."   She  used  crutches  fo"^  about  nino  weeks  and  a 
cane  fo-"  three  more.  One  witness  for  plaintiff  testified 
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that  she  used  the  most  westerly  door  to  defendant's  store 
in  Decembe-"  1945,  close  to  Christmas;  that  the  door 
went  in  a  little  way  and  pushed  right  back  again  and  that 
she  reported  the  condition  to  the  F?:irl  at  the  jewelry 
count e^.  Another  vifitness,  who  f'^equently  ate  lunch  in 
defenda.nt's  store,  says  that  a  day  or  t'wo  before  Janua""y 
21,  1946  the  door  involved  he""ein  was  rather  hard  to  push 
open  and  that  it  shoved  right  back;  that  she  called  the 
attention,  of  the  girl  behind  the  lunch  counter  to  the 
condition.   This  evidence  is  sufficient  to  support  a  verdict 
on  the  fi-^st  count  of  the  complaint,  which  charges 
negligence  in  allowing  and  pe-^mitting  the  door  to  remain 
in  a  bad  state  of  repair. 

No  e-^vov   v/as  committed  in  giving  the  instructions 
requested  by  plaintiff.   They  stated  recognized  •"ules  of 
lav/  and  a--"e  applicable  to  the  facts  in  evidence.   Complaint 
is  made  that  defendant  v/as  prejudiced  by  the  cou""t's 
examination  of  a  v/itness  called  by  defendant.   We  find  no 
basis  for  this  charge.   Moreover,  no  objection  was  made  to 
the  examination  on  the  t'^^ial. 

Complaint  is  made  that  the  damages  awarded  are 
grossly  excessive*  The  injuries  sustained  are  permanent 
and  the  plaintiff  is  comparatively  young.   The  damages 
awarded  are,  as  was  said  on  o-"al  a'>:^gumcnt  by  appellant, 
overly  gene'^ous.   This  is  in  harmony  with  the  present  trend 
of  liberality  on  the  pa^tsof  jurors  and  cou""ts  and  may  be 
attributable  in  pa^t  not  only  to  the  reduced  purchasing 
pov/e-"  of  the  dollar,  but  to  a  belief  that  defendants  in 
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personal  injury  actions  a^e  cove'^ed  by  insurance.   The 
lattc"  -"eason  is  no  justification  for  a  large  verdict. 
The  amount  of  damages  is  p^^imarily  a  question  for  the 
jury.   The  t""ial  cou^-t  ha.s  approved  the  av/a-^d.   Since 
plaintiff  has  sustained  pe-^raancnt  inju-^y,  v;o  cannot  say 
the  damages  are  so  grossly  excessive  as  to  require  action 
by  this  court,   Fo-d  v.  Fricl.  330  111.  App.  136,  140. 
The  judgment  is  affirmed. 

AFFIRi.IED. 

Tuohy,  P.  J.,  and  Feinbe^g,  J.,  concur. 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  appeals  from  an  adverse  judgment  in  her 
suit  for  rent  for  the  months  of  April  through  September, 
194-7,  and  $75  attorneys'  fees. 

The  lease  for  the  premises  involved  herein  covered 
the  period  from  May  1,  19^^  through  April  30,  19^7,  "and 
from  year  to  year  thereafter,  unless  and  until  this  lease 
shall  be  terminated  at  the  date  last  above  mentioned, 
or  at  a  like  d3.te  in  any  subsequent  year  thereafter,  by 
the  giving  by  either  party  to  the  other  of  not  less  than 
60  days'  notice  in  writing  of  such  termination,  which  said 
notice  shall  be  delivered  in  person  or  sent  by  registered 
mail,  vjhen  to  Lessor,  at  the  place  stipulated  herein  for 
the  pajonent  of  rent  **,"   The  plaintiff  is  an  assignee 
of  the  lease  and  acouired. title  from  lessor  by  quitclaim 
deed  dated  August  1,  19^6.   No  notice  of  the  transfer  of 
the  property  or  assignment  of  lease  was  given  to  defenda.nt. 
Defendant  offered  evidence  tending  to  show  that_on  February 
3,  19^7  he  notified  Simon  Levy,  original  lessor,  by  an 
unregistered  letter  that  possession  of  the  premises  v/ould 
be  surrendered  on  April  30,  19^7.   Defendant  further  claimed 
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that  a.  check  for  the  February  rent  v/as  enclosed  with  the 

letter.   The  checlc  in  evidence  shovjs  its  receipt  and 

deposit  by  the  attorney  for  plaintiff  on  February  4',  19^7. 

Simon  Levy  denies  receipt  of  the  letter.   Defendant  also 

offered  evidence  tending  toshow  the  sending  of  a  registered 

letter  dated  March  26,  19^7 s    together  with   a  key  to  the 

premises  and  a  check  for  the  April  rent,   Simon  Levy,  to 

whom  this  letter  was  addressed,  refused  to  accept  it  and 

defendant. took  no  further  steps  to  deliver  the  key  or 

the  check.   On  the  trial  defendo.nt  admitted  that  no  rent 

was  paid  after  the  tender  of  this  check  for  April  rent. 

No  further  tender  of  the  rent  for  April  v^as  made.   At  the 

request  of  defendant  the  court  instructed  the  Jury  as 

follows: 

"(1)   If  you  believe  from  a  preponderance  of 
the  evidence  that  the  defendant  had' notified 
defendant's  landlord,  Simon  L,  Levy,  when  defen- 
dant' paid  the  February  rent  on  February  3r<l» 
19^7> that  defendant  would  surrender  possession 
of  the  premises  in  question  on  April  30th,  19^7> 
and  that  the  rent  so  paid' was  accepted  by  said 
landlord  with  said  notice,  and  that  said  landlord 
said  noth.^ng,  the  plaintiff  as  said  landlord's 
assignee  was  charged  with  acquiescence  of  the 
provisions  of  eald  notice;  then  in  that  event 
your  verdict  should  be  for  the  defendant," 

This  instruction,  which  directed  a  verdict,  is  plainly 

erroneous.   Among  othei'  matters  wrion   which  defendant's 

right  to  a  verdict  depended  was  the  payment  of  the  April     u 

rent,  which  was.  admittedly  due  and  which  is  ignored  by 

the  instruction.   Testimony  as  to  tax  foreclosure  proceedings 

was  inadmissible. 

The  Judgment  is  reversed  and  the  cause  remanded, 

REVERSED,  AND  REMNDED. 
Tuohy,  P.  J, ,  and  Feinberg, J  . ,  concur. 
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I^©.  JUSTICE  NIEMEYER  DELIVERED  TxHE  OPINION  OF  THE  COUP.T. 

Defendant  appeals  from  an  adverse  Judgment  in 
a  forcible  detainer  action  brought  for  the. possession 
of  the  house  in  which  defendant  was  living. 

Plaintiff  and  his  r/ife,  Anna  V,  Douglas,  entered 

into  a  contract  to  purchase  the  premises  Involved  herein 

for  the  sum  of  §5,500,  of  which  $2,000  was  paid  concurrently 

with  the  execution  of  the  agreement  and  the  balance  with 

interest  ^ras  to  be  paid  in  monthly  instalments  not  exceeding 

$50  per  month.   Deed  was  not  to  be  delivered  until  the 

payment  of  $3,000  on  the  principal,  and  it  was  expressly 

provided  "That  no  right,  title  or  interest,  legal  or 

equitable,  in  the  premises  aforesaid,  or  any  part  thereof,  shall 

vest  in  the  Purchaser  until  the  delivery  of  the  deed 

a.foresaid  by  the  Seller,  or  until  the  full  payment  of 

the  purchase  price  nt  the  times  and  in  the  manner  herein 

provided,"   It  is  not  contended  that  a  deed  was  issued. 

or  that  plaintiff  and  his  wife  were  entitled  to  a  deed. 

The  purchasers  under  the  agreement. therefore  were  not. 

entitled  to  possession.   Coleman  v,  Connolly,  139  HI.  App. 

333,   They  had  neither  the  legal  nor  equitable  title  to  the 

property  covered  by  the  contract,   Capps  v,  Nationp.l  Union 

Fire  Ins.  Co.,  318  HI.  350. 

The  judgment  is  reversed, 

REVERSED. 

Tuohy,  P.  J,,  and  Feinbsrg,  J,,  concur. 
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SAM  LEVIN  and 
WILLIAM  S.  KAPLAN, 

Appellees, 


APPEAL  FROM  MTOJICIPAL  CfURT 
OF   CHICAGO, 
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^ffl.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  ePINION 
OF  THE  COURT. 

The  plaintiff,  Ben  D.  Levine,  beneficiary  of  a  land 
trust  on  property  improved  v.dth  an  apartment  building  in 
Chicago,  brought  forcible  detainer  proceedings  under  the 
provisions  of  the  Housing  and  Rent  Act  of  19^7?  as  amended 
(50  App.,  U.S.C.A.,  sec.  1899),  against  Sam  Levin  and 
William  S,  Kaplan  for  possession  of  their  apartment  v/hich 
they  had  occiipied  since  19'+!}  for  use  and  occupancy  by  a 
member  of  his  immediate  family.   Trial  by  the  court 
without  a  jury  resulted  in  a  finding  and  judgment  for 
defendants,  from  which  plaintiff  appealed.   The  trial 
court  was  evidently  of  the  opinion  that  the  beneficiary 
of  a  land  trust  is  not  a  "landlord"  vathin  the  provisions 
of  the  Housing  and  Rent  Act,  and  that  plaintiff  as  such 
beneficiary  was  not  entitled  to  maintain  an  action  in 
forcible  detainer  in  his  o\m   name. 

After  this  proceeding  had  been  tried  and  deter- 
mined in  the  Municipal  Court  and  the  instant  appeal  per- 
fected, the  plaintiff,  evidently  entertaining  some  doubt 
as  to  his  right  to  maintain  the  action,  obtained  a  recon- 
veyance of  the  property  to  himself  by  the  trustee,  and 
thereafter  started  a  second  forcible  detainer  proceeding 
which,  on  September  26,  1Q'+9,  resulted  in  judgment  for 
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possession  in  his  favor  against  the  same  defendants.   In 
that  proceeding  the  court  allowed  defendants  120  da.ys  in 
v/hich  to  move,  but  later,  on  October  13,  19^9?  on  plain- 
tiff's motion,  expunged  the  words  "one  hundred  tv/enty  days 
in  which  to  move"  and  inserted  in  lieu  thereof  the  follow- 
ing? "defendant  has  ninety  days  in  which  to  move,"  and 
entered  the  order  nunc  pro  tunc  as  of  September  26,  19^6, 
the  day  on  which  the  original  judgment  for  possession  v/as 
entered.   Defendants  appeal  from  that  order  on  the  theory  ]/ 
that  the  court  had  no  jurisdiction  to  enter  such  an  order. 
Thus  there  wfcrc  two  appeals  pending  simultaneously,  the 
other  being  No.  ^5019.   On  Ilovember  1,  19^9,  plaintiff's 
counsel  filed  a  motion  to  dismiss  the  appeal  taken  in 
cause  No,  ^5019,  which  was  allowed  by  the  first  division 
,   of  this  court  on  November  10,  19^9=   The  effect  of  the 

i 

j  dismissal  of  tke  second  appeal  was  to  allow  the  judgment 
for  possession  in  favor  of  plaintiff  in  the  second 
forcible  detainer  proceerdng  to  stand.  Under  that  judg- 
ment plaintiff  will  shortly  obtain  possession  of  the 
premises. 

It  therefore  appears  that  in  the  instant  appeal 
the  question  of  the  right  of  plaintiff  to  possession  is 
purely  moot;  evea  a  reversal  would  not  give  plaintiff 
y  any  greater  right  than  he  already  has,  namely,  judgment 
for  possession.   Accordingly  the  motion  of  appellees  to 
dism.iss  this  appeal,  v/hich  v;?.s  reserved  to  hearing,  is 
allovied,  and  the  appeal  is  dismissed. 

Appeal  dismissed, 
Scanlan  and  Sullivan,  JJ.,  concur. 
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JULIUS   LEi^CIONI   et   al., 
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)  INTERLOCUTORY 

) 

)  APPEAL  FROM  SUPERIOR  COURT 

) 

)  ORDER  GRANTING  INJUT-ICTION. 


MR,  PRESIDING  JUSTICE  FRIEND  DELI^/ERED  THE  OPINION 
OF  THE  COUT^T.  -  f 

The  defendants,  Julius  Lencioni  and  his  wife  Ka'lla, 
appeal  from  an  order  for  a  tenporary  injunction  entered  in 
the  Superior  Court  restraining  then  fron  prosecuting  a 
forcible  entry  and  detainer  suit  in  the  Municipal  Court 
for  possession  of  premises  occupied  by  plaintiff  Hyman 
Bogolub, 

It  appears  fron  the  amended  coi'iplaint  that  on 
February.  2,  l^hh   Lencioni  as  lessor  and  Bogolub  as  lessee 
entered  into  a  written  lease  for  premises  "knovm  and 
described  "as  follows,  to-v/it;  2510  East  79th  Street"  in 
Chicago,  Illinois,  expiring  March  31,  19'+9j  to  be  used 
by  lessee  for  the  sale  at  retail  of  dry  goods,  clothing, 
shoes  and  other  wearing  apparel.   A  rider  attached  to 
the  lease  gave  the  lessee  an  option  to  renevr  the  lease 
for  a  period  of  five  years  upon  giving  the  lessor  notice 
in  v.rriting  of  his  intention  so  to  do  by  registered  mail 
\\dthin  a  prescribec'  period  of  tine.  V/ithln  the  period 
stipulated  for  exercising  the  option  thcj  lessee  nailed 
to  lessor  notice  in  vn^iting  that  he  had  elected  to  exer- 
cise the  option  for  an  additional  five  years  upon  the 
same  terns,  and  conditions  and  at  a  rental  of  $150.00  per 
month,  v/hich  was  the  maxinum  rental  provided  for  in  the 
original  lease.   Upon,  notice  of  this  recc^ipt  the  lessor 
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sent  lessee  a  rejection  of  his  offer  to  exercise  the  option. 
The  reasons  assigned  for  rejecting  the  option  were  that 
the  demised  premises  were  erroneously  described  as  2^10 
East  79th  street  instead  of  as  2520  East  79th  street, 
the  correct  address,  and  that  the  lessor's  name  was  im- 
properly spelled.  Forcible  detainer  proceedings  were 
instituted  in  the  Municipal  Court  by  Lencioni,  but  about 
the  same  time  and  before  that  case  could  be  heard  and 
determined  Bogolub  filed  his  complaint  in  the  Superior 
Court  for  reformation  of  the  written  lease  and  for  an 
injunction  to  restrain  the  prosecution  of  the  Municipal 
Court  suit. 

It  is  apparent  from  the  allegations  of  the  amended 
complaint  that  the  address  of  the  premises  appearing  in 
the  lease  was  a  mutual  mistake  of  fact.   Lencioni  never 
oimed  premises  known  as  2510  East  79th  street,  nor  was  it 
ever  contemplated  that  the  leased  premises  were  to  be 
any  other  than  2520  East  79th  street,  of  which  Lencioni 
and  his  wife  were  the  owners.   The  principal  ground 
urged  for  reversal  is  that  the  amended  complaint  "fails 
to  state  a  cause  of  action  invoking  the  basic  equity 
rights  arising  from  mistake  •r  the  equitable  remedy  of 
reformation;  that  the  complaint  fails  to  exculpate  plain- 
tiff from  negligence  and  laches;  that  there  is  no  proper 
showing  of  facts  or  prayer  for  injionctional  remedy;  *  *  * 
[and  that]  plaintiff  has  an  adequate  remedy  at  law,  and 
there  is  no  showing  of  irreparable  injury  if  the  chancery 
Court  fails  to  act." 
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It  Is  fundamental  that  courts  of  equity  will  reform 
written  instruments  v/here  there  is  a  mutual  mistake  of  fact. 
Kelly  V.  Galbraith.  186  111.  593;   Schaefer  v.  Henze,  337 
111.  ^1;  jfens_ell_v.__Lord  Lumber  and  Fuel  Co..y  3^8  111, 
1^0;  Bisliupski  V.  Jareszcwskl^  398  111.  28?;   Uttcrback  v. 
Estilly  22l+  111,  App.  151 5   Smith,  v_._  Material  Service  Corp.. 
312  111,  App.  1+33;  Fredman  v.  Sutliff  &  Case  Co..  Inc.^ 
330  111.  App.  119.  The  only  fair  conclusion  to  be  draiAm 
from  the  allegations  of  the  amended  complaint  is  that  the 
parties  made  such  a  mistake;  the  lessor  drew  the  lease 
and  inserted  the  v/rong  address;  but  it  is  clear  that  he 
intended  to  demise,  and  the  lessee  to  rent,  the  specific 
premises  which  the  lessee  had  occupied  for  five  years  and 
which  are  correctly  knovm  as  2520  East  79th  street,  Hov/- 

ever,  the  mistake  was  not  discovered  by  Bogolub  until 

I 

Lencioni  had  rejected  his  election  to  exercise  the  option. 

It  may  fairly  be  assum.ed  from  the  allegations  of  the  com- 
\    plaint  that  Lenci»«lhimself  did  not  know  of  the  mistake 
until  many  years  after  the  lease  was  executed.   Under  the 
circumstances  the  charge  of  negligence  and  laches  on  the 
part  of  plaintiff  in  untenable.  Moreover,  it  v/ould  be 
inequitable  to  permit  the  lessor  to  urge  his  own  mistake 
\    as  ground  for  reversal;  he  drew  the  lease  and  inserted  the 
wrong  address. 

The  contention  that  there  is  no  allegation  of  irrep- 
arable injury  is  likewise  untenable.   It  appears  from  the 
complaint  that  plaintiff  had  a  right  to  exercise  his  option 
for  renewal  of  the  lease.  To  permit  Lencioni  to  dispossess 
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Bogolub  \/ould  defer?.t  his  right  to  continued  possession. 
The  M-unicipal  Court  has  no  cquit-ble  power  to  reform  an 
instrument;  such  a  procecdins  has  to  be  brought  in  a 
court  having  equitable  jurisdiction,  and  the  Superior 
Court  being  so  vested,  properly  issued  the  restraining 
order  to  preserve  the  status  gno   until  the  cause  c;^ja  be 
disposed  of  on  the  merits,  Alnion__v.  .American  Carloading 
Corp.,  380  111.  52^;  Nestor  Johnson  Mfg.  Co.  v_.^  Goldblatt_, 
371  111.  570.   The  rule  is  also  well  established  that 
when  a  court  of  equity  has  jiorisdiction  of  a  cause  for 
one  purpose  it  will  retain  such  jurisdiction  for  all, 
determining  the  rights  of  the  parties.  Morris  v._ 
Patterson^  311  111,  App.  657. 

Kalla  Lencioni  interposed  a  special  defense  and 
filed  separate  briefs  on  appeal.   She  takes  the  position 
that  she  never  signed  the  lease  or  knew  any  of  the  terns 
or  conditions  thereof.   However,  the  amended  complaint 
specifically  alleges  that  the  lease  was  drawn  and  exe- 
cuted by  Julius  Lencioni  v/ith  the  knoiv^ledge  and  consent 
of  his  wife,  and  vras  delivered  to  the  lessee  with  her 
authority 5  that  since  January  1,  19^5  ^-nd  up  to  the 
present  date  rent  has  been  paid  to  her  monthly;  that  she 
accepted  the  monthly  rentals,  knew  that  they  were  being 
paid  under  the  terms  of  the  lease,  and  thereby  ratified 
the  leasing  of  the  premises.   Proof  of  these  averments 
v;ould  amount  to  a  ratification  of  the  lease,  and  she 
would  be  bound  by  its  terns  as  if  she  had  signed  it, 
Ej^le.BrevangjCo^  v.  Netzel,  159  HI.  App.  375 1  Schwartz 
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V.  McQuaid.  21^+  111.  App.  357. 

The  injunction  from  vfhich  the  appcrl  is  taken  was 
entered  after  due  notice,  and  plaintiff  filed  a  bond  as 
directed  by  the  court,  v/hich  was  approved.  Wo  find  no 
convincing  reason  for  reversal,  and  therefore  the  order 
of  the  Superior  Court  is  affirmed. 

Order  affirned, 
Scanlan  and  S\illivan,  JJ.,  concur. 
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Darlene  Juniors,  Inc.,  A  Cor- 
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uef endaut-Appellant .  ) 


Appeal  from  the  Circuit 
Court  of  i.iacon 
County,  Illinois, 
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Wheat, R J, 


Plaintiff -appellee  Daniel  Paley  obtained  a  judgment  against 
defendant-appellant  Darlene  Juniors,  Inc.,  a  corporation,  in  the 
sum  of  42,000,00  upon  trial  by  the  court,  jury  having  been  waived. 
The  complaint  charged  that  plaintiff  and  defendant  entered  into  an 
oral  contract  about  March  15,  1943,  whereby  defendant  agreed  to  em- 
ploy plaintiff  for  a  period  of  four  months,  until  July  15,  194^,  at 
a  salary  of  4ipOO,00  per  month,  and  that  without  fault  on  the  part 
of  plaintiff,  defendant  terminated  the  contract  May  15,  1948,  by 
reason  of  which  plaintiff  contends  that  he  became  entitled  to  his 
salary  for  the  remaining  two  months  in  the  sum  of  ^2p00.00. 

It  appears  from  the  evidence  that  plaintiff  had  been  employed 
by  defendant,  or  its  predecessor  for  a  period  beginning  in  October, 
1946,  as  production  manager  of  defendant's  dress  factory.  It  was  his 
duty  to  see  that  the  sample  dress  lines  were  made  up,  to  make  time 
studies  upon  production  of  new  lines  to  determine  the  costs,  and  in 
general  to  exercise  supervision  over  the  entire  factory  and  the  em- 
ployees. His  written  contract  expired  October  15,  1947.  '^he  issue 
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is  presented  clearly  in  defendant's  statement  of  the  case:  "There 
is  no  question  but  that  the  plaintiff  was  employed  by  the  defendant 
at  a  salary  of  ^i^OOO.OO  per  month  at  the  time  of  his  discharge. 
The  question  is  whether  the  parties  entered  into  an  oral  contract 
establishing  a  definite  period  of  employment." 

Plaintiff  testified  that  he  had  a  conversation  with  A.  F. 
Keating,  President  of  defendant's  company,  about  inarch  15,  1948, 
in  which  witness  said  he  was  going  to  leave  defendant's  employment 
but  that  he  would  stay  until  the  new  line  of  dresses  was  out  and 
defendant  had  an  opportunity  of  hiring  someone  to  replace  hira; 
that  Keating  stated  that  was  satisfactory  and  that  if  he  would  stay 
uTitil  July  15  they  would  have  plenty  of  time  to  get  the  line  out 
and  for  plaintiff  to  break  someone  else  in  on  the  job;  and  that 
his  salary  would  continue  at  the  rate  of  vXOOO.OO  per  month.  He 
further  stated  that  he  was  discharged  without  fault  on  his  part 
May  15,  1948,  and  thereafter  unsuccessfully  sought  employment  dur- 
ing the  next  two  months.  The  witness  Keating  in  referring  to  this 
conversation  testified  that  plaintiff  said,  "Well,  you  won't  be 
able  to  depend  upon  me  any  longer  than  July  15,  and  I  will  stay 
until  then  and  help  you  if  I  can  ***  that  is,  if  I  don't  get  some- 
thing else  in  the  meantime."  The  witness  denied  that  plaintiff 
was  to  be  employed  until  July  15  and  denied  that  he  was  to  be  paid 
at  the  rate  of  vipOO.OO  per  month.  No  other  witness  testified  as 
to  that  conversation.  An  employee  of  the  company,  Paul  Frushour, 
testified  that  he  had  a  conversation  with  plaintiff  about  karch 
15  in  which  plaintiff  stated  he  had  talked  with  Mr.  Keating  that 
morning  and  stated  that  he,  Paley,  was  going  to  leave  on  July  15 
unless  he  foiind  something  sooner.  Plaintiff  denies  making  the 
statemeut  "unless  he  found  something  sooner". 

As  to  whether  or  not  plaintiff  had  a  definite  contract  for 
a  period  of  four  months,  the  evidence  is  conflicting.  Citation 
of  authorities  is  unnecessary  in  stating  that  the  trial  court,  hav- 
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ing  had  an  opportunity  to  see  and  hear  the  witnesses  is  in  a  better 
position  than  a  revie\v-ing  court  to  pass  upon  their  credibility  and 
the  weight  to  be  given  their  testimony.  A  finding  of  the  trial 
court  is  entitled  to  the  same  weight  as  that  of  the  verdict  of  a 
jury  and  will  not  be  distrubed  unless  against  the  manifest  weight 
of  the  evidence.  It  cannot  be  said  that  such  was  the  case  here. 

It  is  next  urged  that  even  though  it  might  be  held  that 
plaintiff  had  a  contract  of  employment  for  four  months,  yet  the 
defendant  had  the  rlg|it  to  discharge  him  May  15  for  failure  of 
plaintiff  to  perfonn  his  duties.  The  record  discloses  considerable 
bickering  between  plaintiff  and  the  company,  but  again  the  matter 
of  justification  for  the  discharge  of  plaintiff  is  for  the  trial 
judge  to  pass  upon. 

The  defendant  company  assigns  as  error  the  admission  into 
evidence  of  certain  exhibits,  one  being  the  original  written  con- 
tract of  September  17,  1946,  between  plaintiff  and  defendant  which 
by  its  terms  expired  October  15,  1947,  and  two,  being  letters  re- 
lating to  plaintiff's  compensation  under  that  contract.  Complaint 
is  also  made  as  to  the  admission  in  evidence  of  certain  conversa- 
tions between  plaintiff  and  an  officer  of  defendant  company  prior 
to  March  15,  194^,  concerning  a  renewal  of  this  contract.  The  ad- 
mission of  these  exhibits  and  this  testimony  was  proper  under  the 
rule  that  attendant  conditions  surrounding  an  oral  contract  of  wir- 
ing, the  course  of  dealing  and  conduct  of  the  parties,  and  other 

in 
acts,  may  be  shown  for  consideration/ determining  the  provisions  of 

the  oral  contract  in  question.  In  any  event  the  conclusion  reached 
by  the  trial  court  was  adequately  supported  without  recourse  to  the 
evidence  to  which  objection  was  made.  It  will  be  presumed  that  the 
trial  court  formed  his  conclusion  on  competent  evidence  only. 

In  consideration  of  the  above,  the  judgment  of  the  trial 
court  is  affirmed. 

Affirmed. 
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DAVID  BASS  and  YETTA   BASS. 


Appellants, 


V, 


CHICAGO,  DULUTH  &  GEORGIAN 
BAY  TRANSIT -COMPANY,  a 
corporation, 

Appellee, 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  C0U1\ITY. 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION 
OF  TIE  COURT. 

Plaintiffs,  David  Bass  and  Yetta  Bass,  his  wife, 
brought  suit  to  recover  ;;'890.95,  the  value  of  a  wardrobe 
trunk  and  its  contents,  vihich  were  lost  by  the  defendant 
steamship  conpany.   The  case  v/as  tried  b:y  the  ccLirt  with- 
out a  jury,  resulting  in  findings  for  plar'ntiffs,  but 
)^   only  to  the  extent  of  ^'239. 50,  for  v/hich  ji^dgment  was 
rendered.   Plaintiffs  appeal. 

It  appears  from  the  evidence,  as  to  which  there 
is  substantially  no  dispute,  that  pl.ajntiffs,  who  reside 
in  Louisville,  I.entu.cl-ry,  '..-'■  th  their  tv:o  children,  were 
passengers  on  the  steamship  S.S.  North  American,  talring 
a  vacation  cruise  on  the  Great  Lakes.   The  ship  left 
Chicago  on  August  26,  19^^+  at  about  7^00  p.m.   Holding 
first  class  tickets  for  staterooms  235  F-nd  237,  plain- 
tiffs arrived  at  defendant's  docl:  in  a  tsxicab  about  3^30 
p.n.   They  had  v;ith  them  five  pieces  of  lugi::age,  includ- 
—  ing  the  wardrobe  triink  vihich  v;as  subsequent  1]/  lost,  and 
were  directed  by  defendant's  eraployees  to  check  their 
luggage  at  the  baggage  roon  on  the  dock  and  to  board  the 
ship  that  evening.   Accordingly  David  Bass  turned  over 
the  five  pieces  of  luggage  to  one  of  defendant's  employ- 
ees, paid  twenty-five  cents  to  check  erch  piece  and  was 
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given  five  brgyage  checks  or  stubs  '-ith  whrlch  to  reclaim 
his  luggage.   There  was  no  legend  or  other  notice  on 
plaintiff's  steamship  tickets  advising  hiii  that  defend- 
ant's liability  for  luggage  was  United  in  any  manner 
or  amount,  nor  u-erc  there  any  signs  or  notices  in  the 
baggage  room  indicating  United  liability.   The  identifi- 
cation checks  for  the  checked  luggage  were  perforated  in 
the  middle;  one-half  of  the  check  was  torn  off  at  the 
line  of  perforation  and  handed  to  David  Bass  as  his 
baggage  check  or  identification  stub.   Of  the  five  stubs 
which  he  received,  only  one  bore  the  rubber  stamped 
legend  reading  "Limit  liability  of  $100.00  for 
passe[nger]" ,   VJhen  plaintiffs  and  their  children 
boarded  the  ship  that  evening,  four  pieces  of  luggage 
were  brought  to  their  stateroom,  but  the  fifth  was 
missing  and  was  never  recovered.   That  piece  contrlned 
a  large  quantity  of  Mrs.  Bass'  jev/elry,  and  some  of  the 
clothing  and  personal  effects  of  all  the  members  of  the 
family.  The  value  of  the  trunk  and  its  contents  was 
shovm,  by  siibstantially  undisputed  evidence,  to  be 

$890,95. 

By  way  of  defense  defendant  introduced  a  tariff 
schedule  filed  with  the  Interstate  Commerce  Commission 
limiting  the  liability  for  passenger  luggage  to  llOO.OO 
for  each  adult  passenger  and  $50.00  for  each  child, 
ujiless  a  greater  value  was  declared  and  additional 
charges  paid  for  such  additional  value.   The  schedule 
did  not  contain  any  formula  or  table  as  the  basis  for 
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computlng  the  adcitionp.l  chnrgos  to  be  paid  for  excess 
value  in  the  event  that  a  passenger  declared  his  valuation 
at  more  than  $100.00  or  C50.00  for  any  one  piece  of 
luggage.  The  court  found  that  defendant's  tariff  schedule 
v;as  valid  and  binding  upon  plaintiffs,  and  linited  their 
recovery  to  $100.00  for  each  of  the  plcintiffs  and  ■:}39.50 
for  the  personal  effects  of  the  t\io   children,  or  a  total 
of  |239,50,  for  v/hich  ijucgvient  was  entered. 

Rule  8,  vdiich  contains  the  applicable  part  of  an 
eight-page  printed  tariff  schedule  filed  by  defendant, 
reads  as  follovj's:   "Baggage  consisting  of  v/earing  apparel, 
toilet  articles  and  sinilar  effects  in  actiirl  use  and 
necessary  and  appropriate  for  the  wear,  use,  confort  and 
convenience  of  the  passenger,  not  exceeding  150  poun.ds, 
v/ill  be  transported  free  on  each  full- fare  ticket.  All 
other  articles,  sixh  as  household  goods,  and  camping 
effects,  baby  carriages,  go-carts,  notorcycles  and 
bicycles,  v/ill  be  accepted  for  transportation  on  sarae 
steaner  x.dth  passenger  upon  paynent  of  regular  excess 
bag^;age  rates  for  gross  v/eight.   Baggage  nay  be  checked 
either  going  or  returning  to  any  point  at  vrhich  stop-over 
is  perrdtted.  Unless  a  greater  srun  is  declared  by  the 
passenger  and  charges  paid  for  excess  valuation  at  tine 
of  delivery  to  this  Conpany,  the  value  of  baggage  belong- 
ing to  or  checked  for  an  advilt  passenger  shall  be  deemed 
and  agreed  to  be  not  in  excess  of  One  Hundred  Dollars 
($100,00),  and  the  value  of  baggage  belonging  to  or 
checked  for  a  child  traveling  on  a  half-faro  ticket 
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shall  bo  clecned  and  r.groed  to  be  not  in  excess  of  Fifty 
Dollars  (050*00)." 

The  lav;  is  \'7oll  settled  that  xxnd.cv   the  Federal 
statute  (^9  U.S.C.Ai  6(7))   an  interstate  carrier  may  not 
levy  or  collect  any  charges  vliatsoover  for  transporting 
passengers  or  property  without  having  filed  and  pu.bli sh- 
ed rates.  Atchison,  T;  &.  S ,   F.  R.  Co.  v.  Robinson,  233 
U.S.  173;  Clingan  v.  Cleveland,  C,  C.  and  St.  L.  Ry. 
Co.,  18^  111.  App.  202.   The  rule  is  also  v/ell  settled 
that  passengers  and  shipi:crs  are  bound  by  the  terns  of 
tariff  schedules  properly  filed,  even  in  the  absence  of 
actual  knov:lcdge  by  passengers  and  shippers  of  the 
contents  of  such  sche^'ules,   Boston  «&  H.  Ry.  Co.  v. 
Hooker,  233  U.S.  97,  and  New  York  C.  &  E.  R.  R.  Co.  v. 
Beahan,  2^!-2  U.S.  l^;-8,  arc  the  leading  cases  on  the  sub- 
ject.  It  appears,  however,  that  in  these  and  other 
decisions  relied  on  by  defendant,  so'SiO   notice  was  in 
fact  given  which  vrould  noi3ial]y  cone  to  the  attention  of 
a  reasonably  alert  passenger  and  advise  hiri  of  the  ex- 
istence of  soi-ie  value  liii'dtation.   Thvis,  in  the  Hooker 
case  notices  indicating  United  liability  "were  posted 
at  or  near  the  offices  ^rhere  passenger's  tickets  were 
sold  in  the  Boston  station,"  and  such  "notices  were 
posted  in  the  baggage  roon  of  that  station,  in  a  con- 
spicuous place,  and  in  sight  of  persons  using  the  room 
for  checking  baggage."   The  court  held  thp.t  imder  the 
circuiTistances  plaintiff  was  bound  by  such  linitation. 
In  the  Bcali_an  case  plaintiff's  passenger  ticket  stated 


on  its  fr.ce  thrt  hap:;;age  Mr.'.>ility  was  li;\itcd,  and  the 
lvg:^o.-ge   receipt  r-iven  her  bore  the  words;   "See  conditions 
on  back.   Value  not  stated."   On  the  back  was  printed  in 
explicit  languages   "Kotico  to  passengers.   Baggage  con- 
sists of  a  passenger's  personal  wearing  apparel  and  lia- 
bility is  linitod  to  flCO  (except  a  :,;reatcr  or  less  ar.iount 
is  provided  3.n  tariffs)  on  full  faro  ticket,  unless  a 
greater  value  is  declared  by  cvaier  at  tir.ie  of  cliecking 
and  paynont  is  nade  therefor."   In  that  case  it  was  held 
that  ncre  failure  by  the  passenger  to  read  nnttor  plainl'/ 
placed  before  her  could  not  overcone  the  pres"'Ji\ption  of 
assent.   In  the  case  at  bar  the  only  neans  v.diich  plain- 
tiffs -/ould  have  had  to  ascertain  the  liMit  of  liability 
clained  '.-ould  ';e  by  reading  riile  8  of  defendant's  tariff 
/  schO'-'ule.   There  were  no  signs,  placards  or  notices  of 
any  kind  to  call  plaintiff's  attention  to  the  clained 
limitation.  To  e::pect  even  a  nornally  prudent  passenger 
to  know  that  a  tariff  schedule  had  been  filed  with  the 
Interstate  Comerce  CoMviission,  v'ithoixt  notice  of  sonc 
kind,  carries  the  rule  of  ir:pliod  notice  to  unreasonable 
extrenes , 

Hov/ever,  there  is  another  inportant  circiiiiistance 
to  be  considered  in  deciding  this  case.  Even  If  plain- 
tiffs had  desired  to  declare  the  full  value  of  their 
baggage,  neither  they  nor  defendant's  agent  could  have 
deternined  the  ar.iount  of  the  extra  charge  v/hich  plain- 
tiffs would  have  been  required  to  pay.   The  tariff 
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scheclule  filed  by  clef cnc'.r.nt  lacks  any  tabic,  fornula  or 
other  neans  of  conptitinr.;  or  dctcrnining  the  additional 
charge.   In  Hartzbcr,^  v.  M.Y.C.  R.  Co.,  ^1  N.Y.S.  2d  3^-5, 
cert,  den,  328  U.S.  8^9,  the  court  held  that  "in  order 
that  a  carrier  m.y   avail  itself  of  the  benefit  of  its 
assertion  of  liability/  to  an  agreed  valuation,  it  nust 
appear  that  a  choice  of  rates  v/as  present  so  that  the 
passenrjer  or  shipper  nicht  have  secured  full  coverage  or 
protection  for  his  property  by  pa^rvient  of  a  higher  rate 
for  the  carriageo"   In  that  case  the  essential  choice 
of  rates  was  found  in  the  defendant's  tariff,  but  inplied- 
ly  if  it  had  not  been  shov/n  in  the  tariff  schedule,  the 
carrier  coul.d  not  have  availed  itself  of  the  benefit  of 
its  limitation  to  an  agreed  valuation.  Union_^aj3_._  R_._  Co_^ 
v.  Burlte,  25JU.S.  317,  Bos_t_on_  <S:_M.  ,R._Ji.  y.  F.i£er,  2^}-6 
U.S.  V39,  and  Cjincinnajjij,  N .0 ,.  &  XvP ^^^^  Co.  v.  Rankin, 
2^1  U..S.  319,  are  cited  in  the  Hart zb erg  case.   In  the 
Unl on .  Pf - c_i f_i£  case  it  was  said;   "This  court  has  consist- 
ently held  the  lavr  to  be  that  it  is  against  public  policy 
to  pcruit  a  coiunon  carrier  to  limit  its  co;:r':On-law 
liability  by  contr-^ctin^^:  for  exemption  from  the  con- 
sequences of  its  ovm  negligence  or  th:-.t  of  its  servants 
(112  U.S.  331 5  338  and  2^:6  U.S.  '-1-39 ,  '+^(■^1-,  supra),  and 
valuation  agreem-onts  have  been  stistaincd  only  on 
principles  of  estoppel  and  in  caj  cfully  restricted 
cases  v;here  choice  of  rates  was  given — where  'the  rate 
was  tied  to  the  release.'"   The  court  concluded  by  say- 
ings  "Raving  but  one  applicable  published  rate  east 
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of  Sen  Frr.ncisco  the  petitioner  clld  not  give,  and  coiild 
not  lawfully  have  given,  the  shipper  a  choice  of  rates, 
and  therefore  the  stipulation  of  value  in  the  Yokohama 
hill  of  lading,  oven  if  treated  as  inported  into  the 
Uniforn  Bill  of  Lading,  cannot  I'rin^'  the  case  within 
the  valuation  exception,  and  the  carrier's  liability 
r.aist  be  deternined  by  the  rules  of  the  co::i].ion  lavr. 
To  allov;  the  contention  of  the  petitioner,  would 
pernit  carriers  to  contract  for  partial  cxenption  fron 
the  results  of  their  own  negligence  v/ithout  givlnn;  to 
shippers  any  conpensation  privilege," 

In  A.C.  jLav/rencc  L.  Co_.,  v,  Co!ip_agnic  Generale 
iIMls?-t.lant_i3U_e,  l8  F.(2d)  930,  the  court,  recognizing 
the  right  of  carriers  by  contract  clauses  fairly  entered 
into  and  fair  and  reasonable  in  their  provisions,  to 
linit  anounts  for  which  they  should  be  liable,  held, 
hov/ever,  that  alternative  rates  for  the  alternative 
limits  of  liability  nvLSt  be  in  force  at  the  tine  of 
shipment,  citing  Union  Pacific  R.  Co.  v.  Burke,  supra , 
TMJl£ilsin£ton,  l83  U.S.  263,  and  Hart  v^  Penn^.R^Rjj. 
Co.,  112  U.S.  331.   In  consonance  \j±th   these  decisions  '^ 
and  because  defendant  in  its  filed  schedule  presented 
no  choice  of  rates  to  plaintiffs  by  vdiich  they  night 
have  secured  full  coverage  or  protection  of  their 
property  by  pa^nnent  of  a  higher  rate,  \je   are  constrain- 
ed to  hold  that  rule  8  of  defendant's  schedule  is  in- 
valid, and  that  defendant's  liability  as  a  coia.ion 
car' ier  accordingly  renains  as  at  comon  law,  where 
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r.  carrier  is  liable  as  insurer  (10  Amer.  Jirr.  p.  Mil,  and 
nimerous  cases  therein  cited)  for  the  full  value  of  a 
passenger's  luggage  such  as  is  usually  and  custonarily 
carried  by  a  passenger  for  his  personal  use  v.'hen  traveling 
on  the  carrier's  conveyance.   That  the  wardrobe  trionk  and 
its  contents  consisted  of  personal  effects  such  as 
passengers  could  reasonably  be  expected  to  carry  on  a 
Great  Lakes  cruise  is  undisputed.   Tht  value  of  the 
steaner  trujik  and  contents  was  shov.ni  to  be  $890, 95,  f^nd 
the  court  should  have  entered  j\K"'.gnent  in  favor  of  plain- 
tiffs for  that  amount.   The  case  having  been  tried  by 
the  court  without  a  jury  and  there  being  no  substantial 
dispute  as  to  the  evi-'ence,  it  'vrould  serve  no  useful 
pu.rpose  to  renand-'the  case.   Accordin'ly,  the  judgnent 
of  the  Superior  Court  is  reversed  and  ju'gricnt  is  entered 
here  in  the  sui:i  of  ':?890.955  without  interest. 

Judgncnt  reversed  and  judgncnt  here 
for  plaintiffs  in  the  sui'i  of  fp890.95. 

Scanlan  and  Sullivan,  JJ,,  concur. 
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Defendant  in  Error 
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RALPH  Wi  OHKETH 


ERROR  TO  MTOJICIPAL 
COURT  OF  CHICAGO. 


Plaintiff  in  Error. 

MR,  PRESIDING  JUSTICE  FRIEND  DELIVERED  TH5  OPINION 
OF  THE  COURT. 

Defendant  comes  here  on  vTit  of  error  to  review  a 
judgment  of  the  Municipal  Court  finding  him  guilty  of 
disorderly  conduct  and  imposing  a  fine  of  $200.00, 

The  cause  was  heard  on  an  information  charging 
that  .defendant,  on  the  28th  day  of  March,  19^+9,  in  the 
City  tf  Chicago,  "did  then  and  there  comirdt  an  act  •f 
lewdness  .and  public  indecency  tending  to  debauch  the 
public  morals,"  in  violation  •f  the  statutory  provision 
entitled  Disorderly  Conduct,  chap,  38,  par.  159,  sec,  55^ 
111.  Rev,  Stat.  19^7. 

There  is  no  dispute  as  to  the  facts »   It  appears 
that  on  March  25,  19^9  the  complainant,  Mrs.  Lucy  Lee, 
received  in  the  due  course  of  the  mails  a  letter  properly 
addressed  to  her,  which  was  vile,  highly  obscene  and  •f  a 
lascivious  nattu-e.   Defendant  concedes  the  transr mission  •f 
the  letter  through  the  United  States  mails.   Shortly  after 
the  receipt  thereof  complainant  comrnimicated  with  the 
police,  and,  in  accordance  with  their  suggestion,  when 
defendant  called  her  on  the  telephone  a  week  later,  she 
invited  him  to  her  home.  Upon  his  arrival  he  was  arrested 
by  police  officers  who  were  waiting  inside. 
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The  sole  question  presented  is  whether  the  v/riting 
of  a  letter,  however  vile,  unaccompanied  by  any  violent, 
boisterous,  turbulent  or  other  act  of  a  public  nature, 
is  sufficient  upon  which  to  predicate  a  conviction  of 
disorderly  conduct.   The  statute  upon  which  the  infor- 
mation is  predicated  reads  as  follows;   "Disorderly 
Conduct.  159.  Punishment,]   Section  55.  Whoever  shall 
be  guilty  of  open  lewdness,  disorderly  conduct,  or 
other  notrrious  act  of  public  indecency,  tending  to 
debauch  the  public  morals,  shall  be  fined  not  exceciing 
$200."   (111.  Rev.  Stat.  19^+7.)  Aside  from  the  fact  that 
the  letter  v/as  turned  over  to  the  police  after  defendant's 
arrest,  there  is  no  evidence  that  any  person  other  than 
the  complainant  had  knov;ledge  of  its  contents.  The  means 
pt   conveyance  used,  as  well  as  its  contents,  clearly  ir*- 
dicates  that  the  whole  transaction  was  private  and  not 
ptiblic  in  character.   In  City  of  Chicago  v..  Murray,  333 
111.  App,  233,  where  defendant  was  found  in  a  hotel  room 
under  circiomstances  pointing  to  an  act  of  adultery,  the 
only  parties  present  were  defendant's  male  companifji  -ndj 
latcr,  her  husband,  v/ho  upon  entering  the  room  shoe  and 
fatally  v/oimded  the  companion.  We  held  that  thf^  evidence 
\>ras  not  sufficient  to  v/arrant  a  finding  that  defendant 
was  guilty  of  "disorderly  conduct"  or  a  '"'diversion  tending 
to  a  breach  of  the  peace"  under  the  Municipal  Cede  of 
Chicago,  and  cited  numerous  cases  sUipporting  ©ur  ccncli;- 
sion,  including  People  v.  Monnler,  28O  N.Y.  77,   19  N.E. 
2d  789,  wherein  it  was  held  that  "acts  chargeri  as  dis- 
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orderly  conduct  must  be  public  In  character,  and  such  as 

actually  do  tend  to  disturb  the  public  peace  and  quiet" 5 

and  also  cy:x_df,ilhicago  v.._Hansjin,   337  111.  App.   663 

(Abst.). 

It  is  urged  on  behalf  of  The  People  that  the  com- 
plainant was  not  a  willing  participant  in  the  act,  as  were 
the  principals  in  the  Mi.xr_ray  and  Hansen  cases.   However, 
the  rule  in  these  cases  was  not  based  on  v/hethcr  the  con- 
duct charged  met  with  the  favor  or  disfavor  of  the  prin- 
cipals involved,  but  on  the  fact  that  the  acts  were  private 
and  not  public  in  character. 

We  certainly  give  no  sanction  to  the  vile  letter 
written  and  mailed  by  defendant.   If  he  violated  any  Federal 
statute  relating  to  the  misuse  of  the  mails,  the  state's 
attorney  should  place  the  letter  in  the  hands  of  the  postal 
authorities  for  attention.  We  merely  hold,  in  accordance 
with  our  former  decisions  and  the  clear  weight  of  authority, 
th  it  defendant's  act  did  not  constitute  disorderly  condiict 
within  the  statute  or  as  charged  in  the  information  upon 
which  he  was  tried. 

For  these  reasons  the  judgment  of  the  Municipal 
Court  is  reversed. 

Judgment  reversed, 

Sullivan  and  Scanlan,  JJ.,  concur. 
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MR.  JUSTICE  SCANLAN  DSLIVP::RED  THE  OPINION  OF  THE 
COURT . 

Hyraan  C.  Kaplan,  defendant,  appeals  fron  an  order 
appointing  Jacob  Kaplan,  plaintiff,  receiver  of  the 
business  and  assets  of  Kaplan  Salvage  Co, 

On  January  7,  19^6,  Jacob  Kaplan,  plaintiff  (here- 
inafter called  plaintiff),  filed  his  conplaint  against 
Hyman  C.  Kaplan,  defendant  (hereinafter  called  defendant), 
and  others.  The  conplaint  alleged  that  plaintiff  and  de- 
fendant v/ere  engaged  in  the  scrap  netal  business  under  the 
nanc  of  Kaplan  Salvage  Co.,  that  a  certain  instrunent 
purporting  to  transfer  plaintiff's  interest  in  the  business 
to  defendant  was  fraudulent  and  void  and  that  defendant  was 
appropriating  partnership  assets  to  his  ovm  use.   The 
conplaint  prayed  that  the  instrui:'.ent  be  declared  void, 
that  defendant  be  required  to  account,  and  thaj:_a. Receiver 
be  appointed  for  the  business.   The  case  was  referred  to 
Master  in  Chancery  Mannion,  v;ho  took  evidence  and  filed 
his  report,   Fron  the  report  the  following  facts  appear; 
Plaintiff  and  defendant  are  father  and  son.  In  1899 
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plaintiff  comiienced  the  business  hf   dealing  in  industrial 
scrap  netals.   Prior  to  1926  defendant  had  worked  for  a 
printing  concern  and  also  for  a  taxicab  company*  In  1926 
plaintiff  gave  defendant  a  truck  in  ordor  to  give  hin  a 
start  in  the  scrap  metal  business  and  shortly  thereafter 
plaintiff  and  defendant  forned  a  partnership,  v;hich  was 
con"lucted  under  the  nane  of  Kaplan  Salvage  Co.   The 
relationship  bctv/een  father  and  son  was  at  that  tine  very 
close.  The  father  reposed  absolute  trust  and  confidence 
in  the  son„   Both  parties  were  active  in  the  business,  but 
defendant  operated  the  business  as  he  sav/  fit.  There  is 
no  question  but  that  the  son  dominated  and  controlled  his 
father  in  their  business  relationship  and  plaintiff 
entrusted  the  management  of  the  business  to  defendant. 
On  January  1,  1938,  defendant  instructed  the  bookkeeper  to 
have  the  books  of  the  company  shovf  that  defendant  was  the 
sole  ov/ner  of  the  coripany  and  that  plaintiff  was  an  employee 
of  the  cor;pany  in  the  capacity  of  superintendent.   Plain- 
tiff had  never  examined  the  books  and  records  of  the  com- 
pany and  had  no  knowledge  that  the  books  v/ere  so  kept. 
Defendant,  without  the  knoA\'lcdge  of  plaintiff,  had  certain 
real  estate  purchased  by  the  partnership  conveyed  into  de- 
fendant's name.   Defendant  is  the  son  of  plaintiff  by  a 
first  m-arriage  and  he  and  the  second  wife  of  plaintiff 
did  not  "get  along."   In  the  suximer  of  193S  defendant 
told  his  father  that  in  the  event  of  the  latter 's  death 
the  second  wife  v/ould  cause  defendant  considerable  trouble 
and  that  he  wanted  his  father  to  sign  papers  so  that  after 
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the  father's  death  the  business  would  belong  to  defendant, 
but  if  the  father  v;ould  sign  said  papers  plaintiff  and  de- 
fendant would  still  continue  as  partners  until  the  father 
died  and  that  the  transfer  was  to  take  effect  only  upon 
the  death  of  plaintiff.  Wlien  plaintiff  asked  ^^;hat  would 
happen  to  his  fanily  after  his  death,  defendant  replied, 
"You  can  trust  no,  I  wil]  take  care  of  then."   In 
September,  1938,  defendant  took  plaintiff  to  an  attorney 
who  drafted  an  instruxnent  which  purported  to  transfer 
plaintiff's  interest  in  the  partnership  to  defendant. 
The  question  of  the  support  of  plaintiff's  fanily  upon 
plaintiff's  death  again  v/as  raised  and  defendant  stated 
that  such  support  would  have  to  be  left  to  his  discretion. 
The  attorney  then  advised  plaintiff  not  to  sign  the  agree- 
ments and  defendant  took  away  the  unsjgned  docuncnts. 
Plaintiff  has  a  wife  and  five  daughters  by  his  second 
carriage  and  has  no  assets  other  than  his  interest  in 
Kaplan  Salvage  Co.,  and  no  incone  other  than  his  incone 
from  that  company.   Defendant  kept  after  plaintiff  to 
sign  the  docunents  and  finally  succeeded  in  procuring 
plaintiff's  signature  to  the  docunents.  Plaintiff  states 
that  he  does  not  renenber  signing  the  docunents  and  de- 
fendant did  not  explain  the  circunstances  under  vrhich 
the  docunents  were  signed.   Defendant  retained  all 
copies  of  the  docunent.  Although  defendant  had  secretly 
instructed  the  bookkeeper  to  have  the  books  show  defend- 
ant as  sole  oimer,  still,  until  19^+2  defendant  recognized 
plaintiff's  equal  Interest  in  the  business,  and  the 
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profits  were  allocated  equally  betv;een  then.   CoriiiGncing 
in  19^2  defendant  began  to  withdraw  nore  than  his  share. 
During  the  years  19^2  to  19^5  he  withdrew  tipproxinatcly 
$;'+2,000  in  excess  of  the  amounts  received  by  plaintiff 
and  he  also  personally  retained  $l6,500  fron  the  sale 
of  partnership  real  estate.   Certain  assets  acquired 
with  partnership  funds  were  taken  in  defendant's  ovm 
name  and  were  clair.od  by  hin  as  his  ovm.  Plaintiff 
protested  defendant's  excessive  vn.thdrawals  and  defend- 
ant sought  to  reassure  plaintiff,  but  defendant  finally 
clained  that  he  was  the  sole  o\\mcr  of  the  business  be- 
cause of  the  document  signed  by  plaintiff,  and  that 
plaintiff  had  no  interest  v/hatever  in  the  business. 
The  naster  foiond  that  "the  evidence  shows,  beyond  all 
doubt,  the  utter  lack  of  good  faith  on  the  part  of  said 
defendant,"  and  reconnended  the  entry  of  a  decree 
in  accordance  v/ith .  the  jprayor  of  plaintiff's  coriplaint. 
On  February  2,  19'+9,  the  chancellor  entered  an  order 
overruling  the  exceptions  filed  to  the  caster's  report 
and  approving  the  naster 's  report,  and  "ordered  that  a 
decree  be  presented  in  accordance  with  said  Master's 
report," 

On  February  10,  19^9,  plaintiff  moved  for  the 
entry  of  a  decree  and  the  notion  was  continued  to  February 
1^,  I9V9.   On  February  11,  19^+9?  plaintiff  and  his  attorney 
and  defendant  and  his  attorney  "appeared  before  the  court, 
in  chambers,  and  the  court  in  a  discussion  relating  to 
a  possible  settlement  of  this  litigation,  stated  that 
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upon  application  of  plaintiff  he  would  appoint  a  receiver 
for  Kaplan  Salvage  Co.,  and  all  parties  in  the  course  of 
said  discussion  then  representing  to  the  court  that  the 
appointment  of  a  stranger  as  receiver  wotild  ruin  the 
business  of  Kaplan  Salvage  Co.,  the  court_  stated  that  he 
would  appoint  plaintiff  a s_  receiver  upon  such  application 
being  made;  that  attorney  for  plaintiff  thereupon  stated 
that  the  decree  to  be  presented  to  the  court  x/ould  reserve 
jurisdiction  for  the  appointment  of  a  receiver  and  that 
upon  entry  of  the  decree  plaintiff  would  make  c.pplication 
for  the  appointment  of  a  receiver."   During  the  course 
of  the  discussion  defendant  made  a  remark  concerning 
plaintiff  which  the  chancellor  considered  so  highly 
offensive  that  he  ordered  defendant  to  leave  the  chambers 
immediately.   On  February  1^,  19^9,  the  chancellor  heard 
oral  argtiments  in  respect  to  the  entry  of  a  decree  and 
postponed  fu^rther  hearing  of  the  matter  to  February  l5j 
19^9,  at  v;hich  time  the  parties  appeared  before  the 
chancellor  and  the  decree  was  then  entered „   It  decreed, 
inter  alia,  that  the  agreement  purporting  to  transfer 
plaintiff's  interest  in  the  partnership  v;as  null  and 
void,  that  plaintiff  and  defendant  have  an  equal  interest 
in  the  partnership,  that  defendant  should  account  t® 
plaintiff  for  all  siams  withdrawn  in  excess  of  his  share, 
that  the  cause  be  rercferred  to  the  master  for  such 
accounting,  that  defendant  convey  and  transfer  to  the 
partnership  certain  assets  held  in  defendant's  name,  and 
that  the  court  reserves  jurisdiction  to  enforce  the  decree 
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and  appoint  a  receiver ,   At  that  time  counsel  for  plaintiff 
made  an  oral  motion  for  the  appointment  of  plaintiff  as  re- 
ceiver of  the  business  operated  as  Kaplan  Salvage  Co. 
and  the  chancellor  stated  that  if  v;ritten  application 
were  so  made  by  plaintiff  the  follov/ing  day  he  would 
appoint  plaintiff  receiver.   The  chr.ncollor 
stated,  in  open  court,  after  the  entry  of  the  decree,  that 
he  was  pre;i^^diced  against  d:.fendant  because  of  the  offen- 
sive remark  made  by  defendant  at  the  Meeting  in  chambers 
on  February  11,  19^-9;  that  after  appointing  plaintiff 
as  receiver  he  would,  of  his  ovm  motion,  transfer  the 
cause  to  the  executive  committee  of  the  court  for 
reassignment  to  another  judge  for  hearing.   On  February 
16,  19^-9,  at  the  opening  of  court,  defendant  presented  a 
petition  for  a  change  of  venue  and  plaintiff  inmiediately 
presented  a  v/rit i  en  petition  for  the  appointm.ent  of 
plaintiff  as  receiver.   The  court  first  entered  the 
order  appointing  plaiiitiff  receiver  and  then  allowed 
the  petition  for  change  of  venue. 

Defendant  contends  that  "upon  the  presentation  of 
a  petition  for  change  of  venue,  in  proper  form,  and  on 
due  notice,  the  judge  from  whom  the  change  of  venue  is 
taken  is  v/ithout  jurisdiction  to  enter  any  ord-.r  except 
such  as  may  be  made  in  connection  with  the  change  of 
venue .  Agar  Jj^ ckinfi  &_?Tioyl_s±pn   C orppra^ion ,.  v j,  Unlted_ 
Packinghouse  Workers ,  311  111.  App.  502,  at  505-507." 
Defendant  further  contends  that  "the  trial  court  erred 
in  appointing  plaintiff  as  receiver,  and  that  such  order 
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ought  to  be  reversed," 

In  Comrs.  of  Drr.lnage  Dlst.  v^Goembely  383  111^  323, 
the  cou.rt  stated  (p.  328);   "The  petition  in  this  case  for 
a  change  of  venue  appears  to  be  jn  proper  form  and  was 
duly  verified  as  required  by  statute.   The_ j: pjitj^o jUlng 
question  l_s,__as.,.to_.¥hG't.he_r  it  was  filed  in  apt  time._ 

"A_j).etitipn  for  a  .cha-nge_of  venue  must  be  made  at 
the  earliest  prac  tic  able  moment .   ( 0  s  s  ey  v .  __R  e  t  a  i  1__C  1  e  r  k  s ' 
Union,  326  111.  ho5',   McClelland  v.  McClelland,  176  111. 
83;   Haley  v.  City  of  Alton,  1^2  111.  113.)  An  appli- 
cation made  after  the  hearing  started  comes  too  late. 
(Ossey  V.  Retail  Clerks'  Union.  326  111.  hG5;     Richard_s_ 
V.  Greene,  78  111.  525;  Hudson  v_-..JiS;nsonj_  75   111.  198.) 
The  reason  that  supports  the  rule  is  obvious.   It  '-rould 
be  highly  improper  to  permit  an  attorney  representing 
parties  to  a  suit  to  try  out  the  attitude  of  the  trial 
judge  on  a  hearing  as  to  part  of  the  questions  presented 
and,  if  his  judgment  on  such  questions  was  not  in  harmony 
with  counsel's  view,  to  then  perniit  counsel  to  assert  that 
the  court  was  prejudiced  and  that  a  change  of  venue  must 
be  allov/ed."   (Italics  ours.  See,  also,  Bu_sse_ll  v,  Rjissell, 
333  111.  App.  68,  87.) 

In  Agar  Packing  &  FjigyA5lon_Corporatipn  y.  .Uni_ted_ 
Packin£hpu_se_J\/orke_rs_j  supra ,  cited  by  defendant,  it  appears 
that  the  application  for  a  change  of  venue  was  m.ade  at  the 
earliest  practicable  moment  and  that  at  that  time  no  ad- 
verse rulings  had  been  made  against  the  defendant.   In  the 
instant  case  the  complaint  praj'-ed  for  the  appointment  of 
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a  receiver,  and  the  mnster  in  his  report  recommended  the 
entry  of  a  decree  in  accordance  with  the  prayer  of  the 
complaint.   The  chancellor,  after  a  consideration  of  the 
report,  the  written  briefs  submitted  by  the  parties,  and 
the  oral  arguments  of  counsel,  on  February  2,  19'+9,  ap- 
proved the  master's  report  and  ordered  that  a  decree  be 
presented  in  accordance  with  the  report.   In  the  confer- 
ence in  the  chancellor's  chambers  on  February  11,  both 
parties  stated  to  the  chancellor  that  the  aprointiucnt  of 
a  stranger  would  ruin  the  busiriess  of  the  cci.ipany,  and 
thereupon  the  chancellor  stated  that  he  would  appoint 
plaintiff  as  receiver,  upon  a  written  applicetion  to  bo 
made  by  plaintiff.  We  are  srtlsfiod  that  defendant's 

/  petition  for  a  change  of  venue  v;as  not  made  at  the 
earliest  practicable  moment  and  if  the  chancellor,  on 

'  February  16,  19^^9j  had  first  passed  upon  the  petition 

for  a  change  of  venue,  in  accordance  with  correct  practice 
he  would  have  been  obliged,  under  the  lav/,  to  deny  the 
petition,  and  the  chancellor  would  then  have  jurisdiction 
to  enter  the  order  ap-pointing  plaintiff  receiver.  That 
the  chancellor  followed  an  irregular  procedure  may  be       ^ 

/  conceded,  but  defendant  was  not  initi.red  thereby.   It 
must  be  remembered,  however,  that  on  Februa.ry  15,  19^i-9j 
when  the  chancellor  stated  "that  he  would  appoint  the 
plaintiff  receiver  of  the  business  operated  as  Kaplan 
Salvage  Company,  if  written  application  were  so  made  by 
the  plaintiff  the  following  day,"  he  also  stated  "that 
he  v/ould,  of  his  o\rci   motion,  after  appointing  plaintiff 
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as  receiver,  *  *  *  transfer,  this  cause  to  the  executive 
committee  of  this  court j  for  reassignment  to  another 
judge  for  hearing,"  The  record  also  shov/s  that  no 
objection  was  then  made  by  defendant  to  the  intended 
procedure.   It  must  also  be  remembered  that  plaintiff 
and  defendant  stated  to  the  chancellor  that  if  he 
appointed  a  stranger  as  receiver  it  ^^fould  ruin  the 
business  of  the  company,  and  the  only  reasonable  infer- 
ence from  their  staten-^rts  is  that  the  chancellor  should 
appoint  as  receiver  either  plaintiff  or  defendant.  Under 
the  record  in  this  case  the  chancellor  could  not,  in  good 
conscience,  appoint  defendant  receiver. 

The  interlocutory  order  of  the  Circuit  court  of 
Cook  county  entered  February  16,  19^9j  is  affir?ied. 

INTERLOCUTORY  ORDER  ENTERED 
FEBRUARY  l6,  19^9,  AFFIRMED. 

Friend,  P.  J.,  and  Sullivan,  J.,  concur. 


i^kdis 


MARIE   J.    lOIZI'lA,    etc. 
On  appeal   of  Marie   J,    Kuzma, 
Appellant, 


v.. 


WILLIAM  T.  BARBER,  63rd  &  KEDZIE    '  ) 
BUILDING  CORPORATION,  a  corporation,  ) 

Appellees,       ) 


)  APPEAL  FROM 

)  SUPERIOR  COURT, 

)   COOK  COUNTY. 


) 


I^.  JUSTICE  FEINBSRG  DELIVEPi;D  THE  OPINION  OF  THE  COURT. 


/       Plaintiff  brought  her  action  under  the  Dram  Shop  Act 
against  the  several  defendants,  alleging  that  George 
Kuzma,  her  husband,  came  to  his  death  as  a  result  of 
intoxication,  due  in  whole  or  in  part  to  the  liquor  sold 
him  by  the  defendant  tavern  owners.   The  liability  against 
the  building  corporations,  under  the  Dram  Shop  Act,  was  on 
the  basis  of  their  ov/nership  of  the  premises  where  the 
liquor  was  sold  and  having  leased  said  premises  for  the 
sale  of  liquor.   Before  the  conclusion  of  the  trial 
with  a  jui^y,  defendant  The  Chicago  Lawn,  Inc.  was  dismissed 
out  of  the  case.   At  the  conclusion  of  the  evidence  for 
plaintiff,  defendants  aslced  and  were  given  leave  to  file 
an  additional  answer  setting  up  a  release  executed  by 
plaintiff  to  The  Chicago  Lavm,  Inc.,  and  a  verdict  of 
not  guilty  was  directed  as  to  the  remaining  defendants 
and  Judgment  entered  upon  such  verdict,  from  which 
plaintiff  appeals. 

Plaintiff  v/as  asked  upon  cross-examination  the  following 
questions  and  gave  the  following  answers: 
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"Q,   Nov7  you  say  you  received  from  the  Chicago 
Lawn,  Inc. ,  a  corporation,  the  ovmer  of  the 
building  where  Isabel's  Tavern  was  located,  a 
thousand  dollars  on  account  of  the  case, is  that 
right,  on  account  of  the  death?  A.   Yes. 

"Q.  .  And  you  don.' t  have  any  claim  noxv  against 
Isabel  O'Neil,  Peter  Smith  or  the  Chicago  Lawn, 
Inc.,  do  you?  A,   No,  sir, 

.  "Q.   I'Jhen  did  you  receive  this  money  that  you 
refer  to?  A.   Last  year, 

"Q,   Fnat  time  last  year?  A,  I  think  about  in 
June June,  or 

"Q.  "  That  vrould  be  in  June  of  19^7?  A.  I  think  so, 
yes," 

Substantially  the  same  questions  and  answers  were 
given  on  cress-exo.mination  in  Vfallnor  v,  Chicago  Traction 
_Co.  ,2^5  111,  1^f8,  150,  and  were  held  to/oe  sufficient  to 
establish  the  release  of  a  joint  tort  feasor;,  and  that  if  the 
answers  given  by  the  witness  could  be  explained  away,  it 
was  incumbent  upon  plaintiff  to  explain.   Having  failed 
to  do  so,  the  answers  of  the  witness  must  be  given  their 
ordinary  meaning. 

In  the  instant  case,  when  the  defendants  were  given 
leave  to  file  the  additional  answer  setting  up  the 
special  defense  of  release,  the  opportunity  was  open  to 
plaintiff  to  ask  time  to  file  a  reply  to  the  answer, 
denying  the  facts  set  up  in  the  answer,  or  If  no  such  . 
\  release  was  given,  as  pleaded  and  as  testified  to  by  plain- 
tiff, to  pi^oduce  the  instrument  itself,  which  plaintiff 
failed  to  do. 

Under  these  circumstances  the  holdings  in  ¥allner  v.  .  _ 
Chica/2:o.  Traction  Co.  ,  supra,  and  Cox  v,  Aetna  Casualty  Co. , 
236  111.  App.  515  (leave  to  appeal  denied  by  the  Supreme 
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Court),  justified  the  tria.1  court  in  directing  a  verdict 
for  the  defendants.   Accordingly,  the  judgment  is  affirmed, 

AFFIRl-iED. 
Tuohy,  P,  J,,  and  Niemeyer-,  J,,  concur. 
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hh-86h     APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY, 


CHICAGO  TRANSIT  AUTHORITY, 
a  Municipal  Corporation, 

Appellee. 

MR.  JUSTICE  FEIWBERG  DELI\^RED  THE  OPINION  OF  THE 
COURT. 

Plaintiff  brought  this  action  against  both  defend- 
ants fcr  personal  injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  defendants.  Upon  a  trial  with  a 
jury  a  verdict  was  returned  in  favor  of  plaintiff  against 
the  Chicago  Transit  Authority  for  I55OOO  and  not  guilty 
as  to  defendant  Keenan.   Defendant  Transit  Authority  made 
its  motion  for  judgment  notwithstanding  the  verdict  and 
in  the  alternative  for  a  new  trial.  The  court  granted 
the  motion  for  a  new  trial,  from  which  plaintiff  appeals. 
Plaintiff  filed  his  motion  for  a  new  trial  as  to  the 
defendant  Keenan,  and  the  court  allowed  the  motion,  from 
which  defendant  Keenan  appeals.   Both  appeals  have  been 
consolidated  for  hearing. 
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As  to  the  defendant  Keenan,  plaintiff  upon  oral 
argtment  confessed  error,  anc";  upon  the  confession  ef 
error  the  order  of  the  trial  court  granting  plaintiff  a 
new  trial  is  reversed  and  the  cause  remanded  with 
directions  to  enter  judgment  upon  the  verdict. 

It  appears  from  the  evidence  that  on  the  morning 
of  December  2^+,  19^5,  about  6:30  A.M.,  while  still  dark, 
plaintiff  vras  standing  on  a  safety  island  on  Ashland 
avenue  at  Cortez  street  in  Chicago,  v;aiting  for  a 
southbound  streetcar.   Defendant  Transit  Authority  was 
operating  a  snov;  plow  on  the  southbound  streetcar  track 
of  Ashland  avenue.   Plaintiff  and  defendant  Keenan  both 
testified  that  the  force  of  the  operation  of  the  snow 
plow  threw  snov;  and  debris  over  the  v/est  curb  of  Ashland 
avenue,  and  on  the  sidewalk.   Plaintiff  further  testified 
that  some  of  this  snow  was  throvm  upon  him  by  the  plow, 
which  blinded  him  and  forced  him  off  of  the  safety  island, 
to  the  west  into  the  street,  x\rhere  he  was  hit  by  defend- 
ant Keenan' s  automobile.   It  was  snowing  heavily  at  the 
time, 

■  Defendant  Keenan  also  testified  that  the  brushes 
on  the  snow  plow  were  operating  as  it  v;ent  past  the  safety 
Island  upon  which  plaintiff  vjas  standing;  that  he  v/as 
driving  his  car  between  10  and  12  miles  per  hour  and 
suddenly  saw  a  dark  figure  through  the  cloud  of  snow 
that  was  thrown  up  by  the  plow,  too  late  to  stop  his  car 
from  striking  plaintiff  5  that  he  stopped  within  a  few 
feet  after  he  struck  plaintiff. 
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The  motorman  on  the  snow  plow,  testifying  for  defend- 
ant Transit  Authority,  testified  that  he  saw  someone  stand- 
ing on  the  safety  island  when  his  snov;  plov;  v/as  2  5  feet 
to  the  north  of  the  island,  and  that  he  sav;  some  man  run 
to  the  v;est  but  did  not  see  the  accident.   He  admitted 
that  the  brushes  on  the  snov;  plow  v/ere  operating  as  it 
v/ent  past  the  safety  island.   The  Transit  iiithority  dis- 
claims negligence  and  claims  that  the  injuries  were  the 
result  of  plaintiff's  contributory  negligence. 

It  is  v/ithout  dispute  that  the  safety  island  in 
the  street  adjacent  to  the  southbound  tracks  was  the 
proper  place  for  plaintiff  to  stand  to  board  defendant's 
streetcar.   It  is  vdthout  dispute  that  the  motorman  on 
the  snow  plow  saw  plaintiff  when  the  snow  plow  v;as  25 
feet  av/ay  and  was  traveling  about  5  miles  an  hour. 

The  other  witness  for  the  defendant  Transit 
Authority  was  also  a  motorman,  assigned  to  handle  the 
wing  of  the  plow  and  to  take  care  of  the  trolley.   He, 
too,  saw  someone  standing  on  the  safety  island  when 
they  were  about  2  5  feet  av/ay  from  the  island.  The  tv/o 
v/itnesses  for  the  Transit  Authority  denied  that  the  snow 
was  thrown  v/lth  such  force  by  the  plov;  in  question  as  to 
throvr  It  over  the  west  curb  and  on  the  sidewalk  and 
testified  that  there  was  a  canvas  covering  over  the 
plow  to  prevent  the  snow  from  being  thrown  up  in  the 
air,  but  they  did  admit  that  the  snow  by  force  of  the 
operation  was  throuTi  at  least  2  feet  av;ay  from  the  ploX'/. 
Defendant  had  ample  time  to  shut  off  the  operation  of  the 
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plow  before  it  reacLed  the  safety  island,  and  plaixitlff 
had  a  rit,Lt  to  expect  tiiat  the  defendant,  who  saw  him 
standing  on  ti-e  safety  island,  v;ould  do  so.   If  a  safety 
island,  under  such  circuas  t.ances,  is  not  a  safe  place  for 
the  plaiiit.iff  to  stand  and  v/ait  for  a  streetcar,  rii_,ht- 
fully  expecting  defendant  to  exercise  reasonable  care  to 
prevexit  injury  to  him,  then  calling  it  a  safety  island 
is  clearly  a  misnomer. 

Upon  this  state  of  the  record,  it  is  clear  to  us 
that  the  questions  of  alleged  contributory  negligence  of 
the  plaintiff  and  negligence  of  the  defendant  were  essen- 
tially q.uestions  of  fact  for  the  jury,  and  it  was  entirely 
within  their  province  to  determine  these  questions.  Having 
determined  tneia,  the  trial  judge  had  no  right  to  interfere 
with  the  verdict  unless  he  could  say  that  it  v;as  against 
the  clear  preponderance  or  manifest  v/eight  of  the  evidence. 
That  the  trial  judge  may  have  decided  it  differently, 
had  it  been  submitted  to  him  without  a  jury,  does  not 
justify  nim  in  granting  a  new  trial.   Read  v.  Friel,  327 
111.  Ayp.  532,  538.   The  discretion  that  he  exercises  in 
passing  Uj^on  a  motion  for  a  new  trial  :Liust  be  a  reasonable 
one.   It  must  i^ot  be  arbitrary.   Necheles  v.  Jefferson  Ice 
Co. ,  336  111.  App.  153. 

A  reviev/  of  the  evidence  in  the  record  convinces  us 
that  the  trial  judge  was  not  Justified  in  interfering  with 
tue  verdict  of  the  jury  and  that  the  evidence  araply  supports 
the  verdict.  Accordingly,  the  order  granting  a  new  trial  . 
as  to  the  Transit  Authority  is  reversed  and  tne  cause  re- 
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nianded  for  further  proceedings   in  conformity  v;ith  this 

opinion, 

ORDERS  OF  THE  CIRCUIT  COURT 
REVERSED  AND  REMNDSD  WITH 
DIRECTIONS. 

Tuohy,  P.  J.,  and  Nieneyer,  J.,  concur. 
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FRANK  KENDRICK  and 
PARILEE  KENDRICK, 

Appellees, 


V. 


ISADORE  HIRSCHBERG  et  al., 
Defendants. 


FLOYD  DI  CARLO. 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 


1^ 


Intervenor-Appellant . 

m.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE, 
COURT . 

Plaintiffs  filed  their  complaint  for  the  cancel- 
lation of  their  note  secured  by  a  i-unior  trust  deed  on 
certain  real  estate  in  Chicago,  obtained  from  them  by 
alleged  fraud.  The  defendant  Di  Carlo  upon  his  motion 
was  made  a  party  defendant  and  allowed  to  file  his 
appearance  and  answer  as  an  intervener,  claiming 
oi'mership  of  the  note  and  the  trust  deed  in  question. 

Plaintiffs  allege  in  their  complaint  that  they 
are  v/holly  illiterate  and  inexperienced  in  the  business 
transaction  engaged  in  by  them  with  one  Isadore 
Hirschberg,  a  real  estate  broker.   Defendant  Dl  Carlo 
claims  to  be  an  innocent  purchaser  of  the  note  and  trust 
deed  in  question,  and  that  whatever  claim  of  fraud  plain- 
tiffs have  cannot  be  leveled  against  the  note  and  trust 
deed,  unless  it  appears  that  he  had  knov/ledge  of  such 
facts  as  destroy  his  position  as  an  innocent  holder  and 
subjects  the  note  and  trust  deed  to  such  defenses  as 
could  have  been  made  against  Hirschberg,  the  original 
holder. 
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The  cause  v/as  heard  by  the  chancellor  upon  the  plead- 
ings and  evidence,  and  a  decree  was  entered  in  favor  of 
plaintiffs  for  the  cancellation  of  the  note  and  trust  deed 
in  question,  from  v/hich  defendant  Di  Carlo  appeals,  V/e 
have  not  had  the  benefit  of  a  brief  for  plaintiffs  upon 
this  appeal. 

It  clearly  appears  from  the  evidence  that  Hirschberg 
approached  plaintiffs  in  September,  19Mf,  and  interested 
them  in  the  purchase  of  the  real  estate  in  questioni  that 
he  represented  he  was  the  agent  of  the  then  owner,  and 
upon  t^eir  willingness  to  purchase,  he  had  plaintiffs 
sign  papers,  v/hich  he  represented  v;ere  necessary  to  send 
to  Springfield  to  get  title  to  the  property.  The  purchase 
price  was  to  be  $2500.  They  made  a  dovm  payment  to  him 
of  $300,  and  a  month  later  they  paid  him  $300   more  and 
he  then  told  them  that  he  needed  an  additional  $200,  for 
which  he  had  them  sign  some  papers.   It  later  developed 
that  among  the  papers  Hirschberg  had  plaintiffs  sign, 
and  of  which  they  had  no  understanding,  was  a  note  for 
$1739.115  dated  January  10,  19^'^,    secured  by  a  junior 
trust  deed  upon  the  real  estate  in  question,  payable 
$15   on  the  first  day  of  February,  19^+55  -^^^^  ^   1^^® 
amount  on  the  first  day  of  epch  and  every  month  beginning 
March  1,  19^5)  for  fifty-nine  months  succeeding,  the 


balance  to  bo  paid  March  1,  1950,  with  interest  at  6 


per  annum.   It  further  appears  that  ultimately,  instead 
of  the  sales  price  being  $2500  as  claimed  by  plaintiffs, 
the  total  indebtedness  appearing  from  the  instruments 
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they  signed,  submitted  by  Hlrschberg,  and  of  which  they 
had  no  understanding,  totaled  .^^3800.   The  junior  trust 
deed  recited  that  it  was  subject  to  a  first  mortgage 
v;hich  was  filed  of  record  December  15,  19'-i-^.  The  pay- 
ments provided  for  in  the  note  and  jujriior  trust  deed 
were  to  be  made  at  the  office  of  Hirschberg,   It  also 
appears  from  the  evidence  that  Hirschberg  v/as  convicted 
in  the  Criminal  Court  of  Cook  County  on  a  charge  of 
embezzlement,  and  when  he  testified  he  was  then  serving 
his  sentence  in  the  Illinois  penitentiary.  Defendant 
Di  Carlo  was  an  office  associate  of  his  and  had  a  number 
of  transactions  vdth  him.   He  claimed  to  have  purchased 
the  note  and  junior  trust  deed  in  the  latter  part  of  May 
or  the  first  part  of  June,  19^5.   Hirschberg  testified 
that  the  payments  that  became  due  prior  to  the  time 
Di  Carlo  purchased  the  note  and  trust  deed  in  question 
had  been  paid  by  the  plaintiffs.   Plaintiffs  emphatically 
denied  this  statement  and  said  they  had  never  paid  any- 
thing on  this  junior  mortgage  and  note  and  knew  nothing 
of  it  until  demand  for  payment  was  made  by  some  attorney 
on  behalf  of  Di  Carlo.   It  further  appears  that  instead 
of  Hirschberg  being  an  agent  of  the  ovmer  of  the  real 
estate  he  had  title  to  the  property  in  his  o^^nl  name, 

Di  Carlo,  in  his  amended  answer  and  counterclaim, 
sought  not  only  a  decree  dcclFring  him  to  be  the  owner 
of  the  note  and  trust  deed  in  question  but  foreclosure 
of  the  junior  trust  deed  for  the  existing  dofa-olt. 

It  is  true  that  one  nay  be  an  innocent  holder 


in  due  course  of  a  note  secured  by  trust  deed,  and  the 
fact  that  the  note  recites  on  Its  face  that  it  is  secured 
by  a  trust  deed  does  not  affect  the  status  of  the  holder. 
The  Negotiable  InstriJinents  Act  is  applicable  to  such  a 
note.   In  re  Estate  of  V/edelius,  266  111,  App,  69,  765 
Justice  V.  Stonecipher,  267  HI.  '+^:-8,  M-51.  VJhen,  however, 
one  seeks  to  foreclose  a  mortgage  and  a  decree  for  the 
amoiint  due  on  the  mortgage  note  it  then  becomes  subject 
to  all  equitable  defenses,  and  all  equitable  claims  which 
could  have  been  asserted  against  the  original  holder  may 
then  be  asserted  against  the  note  and  mortgage,   Lauf  v^ 
Cahill,  231  111.  220. 

If  the  chancellor  upon  the  evidence  wa.s  justified 
in  holding  that  the  facts  and  circumstances  showed  that 
Di  Carlo  was  not  an  innocent  holder  of  the  note  and  trust 
deed  in  question,  and  that  Hirschberg  was  guilty  of  such 
fraud  as  justified  a  cancellation  of  the  note  and  trust 
deed,  then  \ie   should  not  disturb  the  decree  unless  v;e 
can  say  it  is  against  the  manifest  v;elght  of  the  evidence. 
The  chancellor  saw  and  heard  the  v/itnesses.  The  strong 
circumstances  disclosed  by  the  evidence,  that  Di  Carlo  was 
an  office  associnte  of  Hirschberg;  that  he  had  intimate 
business  relations  i.^rith  hln;  that  when  he  obtained  the 
note  he  paid  only  .|1,000,  and  that  in  currency;  that  the 
note  on  its  face  provided  for  payments  due  prior  to  his 
acquisition  of  the  note  and  he  made  no  inquiry  of  the 
makers  as  to  whether  the  pajrments  had  been  made  or 
whether  the  note  v;as  then  in  default,  when  by  simple 
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inquiry  ho  could  have  nscertaincd  the  fnct;  bearing  In  mind 
that  plaintiffs  emphatically  denied  that  they  ever  paid  any 
money  on  the  note;  the  further  circumstance  that  v;hen 
Di  Carlw  received  the  note  and  trust  deed  from  Hirschborg 
in  May  or  June  of  19'+5  the  trust  deed  v/as  not  then  re- 
corded and  was  not  recorded  until  September  17,  19^4-6, 
although  the  note  and  trust  deed  were  dated  January  10, 
19^ 5 J  ^-   circi:!mstance  that  should  have  provoked  inquiry 
by  Di  Carlo;  and  the  unusually  large  discount  at  ^^/hich 
Dl  Carlo  purchased  the  note  and  trust  deed,  in  otir  judg- 
ment fully  justified  the  chancellor  in  reaching  his 
conclusion. 

In  Autcn  et  al.  v.  Grioner,  90  111.  300,  302,  it 
was  said; 

"The  fact  such  a  dealer  presented  the  notes  of 
farmers,  residing  in  the  vicinitj;-,  for  sale 'at  an  un- 
usually large  discoTont  for  good  paper,  w^.s  itself  a 
suspicious  circumstance,  and  was  enough  to  ai'iaken  in- 
quiry in  the  mind  of  any  reasonably  cautious  person  as 
to  the  consideration,  before- buying.   Such  inquiry 
could  readily  have  been  made,  as  the  maker  resided  in 
the  vicinity  of  the  village,  and  the  truth  ascertained." 

We  cannot  say  that  the  decree  is  against  the  mani- 
fest v;elght  of  the  evidence.   Accordingly,  it  is  affirmed, 

DECREE  AFFIRMED. 
Tuohy,  P.  J,,  and  Niomeyer,  J,,  concur. 


44736 

C.  D.  JENNINGS  AND  COMPANY, 

Appellee, 

V. 

FULTON  MCHINE   COMPANY, 

Aooellant. 


k 


APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY. 


^  er 


0 


MR.  JUSTICE  NIEI^YER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  Judgment  for  $1,604.06, 
entered  after  trial  before  the  court  on  plaintiff's  claim 
for  balance  due  on  contract  orlce  of  #4,100  for  a  lot  of  jigs, 
fixtures  and  gauges  to  be  made  by  plaintiff  for  the  ourpose  of 
machining  500  brass  castings  for  defendant,  and  from  Judgment 
for  plaintiff  on  defendant's  counterclaim  alleging  breach  , 
by  plaintiff  of  its  contract  to  machine  the  brass  castings. 
Plaintiff  has  cross-appealed  because  of  the  failure  of  the 
trial  court  to  allow  it  a  balance  of  §2,069.29  for  work  done. 
on  the  brass  castings  before  the  termination  of  the  contract. 

The  contract  was  a  war  contract.   The  Western 
Electric  Company,  having  contracted  to  supply  certain  brass 
castings,  entered  into  a  contract  with  defendant  to  machine 
the  castings.   Defendant  sublet  this  work  to  plaintiff  under 
a  contract  providing  for  the  payment  of  ^4,100  for  the  Jigs, 
fixtures  and  gauges  to  boused  in  machining  the  castings,  and 
the  payment  of  $21.50  for  machining  each  casting.   The  Jigs, 
fixtures  and  gauges  were  made  after  consultation  with 
defendant  and  the  Western  Electric  Company.   Several  machined 
castings  were  submitted  by  plaintiff  to  the  Western  Electric 


I 


-2" 

Company,  who  rejected  the  castings,  claiming  that  the 

tolerance  of  ,004",  permitted  by  the  drawings,  had  been 
exceeded.   Plaintiff  claimed  that  the  method  of  inspection 
employed  by  the  Western  Electric  was  not  in  accordance  with 
the  drawings  submitted  when  the  contract  was  entered  into. 
Experienced  engineers  testifying  for  the  respective  carties 
placed  conflicting  constructions  upon  the  drawings,  and  the 
court  in  announcing  his  decision  said  that  it  seemed  to  him 
that  plaintiff  "did  not  have  and  was  not  given  the  proper 

information  xirith  reference  to  what  the  surfaces  (of  the 
castings)  should  be,"  We  cannot  say  that  this  •onclusion  is 
against  the  manifest  weight  of  the  evidence.   The  Judgment, 
therefore,  as  to  the  balance  due  for  making  Ihe  Jigs,  fix- 
tures and  gauges  must  be  sustained. 

It  necessarily  follows  that  plaintiff  was  Justified 
in  ceasing  xvork.  under  the  contract  and  that  the  court  erred 

in  not  allowing  it  the  sum  of  |2, 069.29,  balance  due  for 

in 
work  dcne^4achi3siag   castings  up  to  the  termination  of  the 

contract.   The  testimony  on  behalf  of  plaintiff  as  to  this 

work  is  uncontradicted.   From  the  above  mentioned  finding 

of  the  court  it  also  follows  that  the  court  properly  denied 

any  relief  on  defendant's  counterclaim.   The  Judgment 

appealed  from  is  reversed  and  Judgment  for  plaintiff  is 

entered  here  for  $3,673,35, 

JUDGMENT  REVERSED  AND  JUDGMENT 
FOR  PLAINTIFF  HERE. 

TUOHY,  P.J.  AND  FEINBERG,  J.  CONCUR, 
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MYRON  ROYSTER,  ) 

)      APPEAL  FROM 
Respondent  -  Apnellee,    ) 

V.  j        CIRCUIT  COURT 

MAUDE  ROYSTER,  ) 

)  COOK  COUNTY. 

Petitioner  -  Appellant.   )  .  /\^ 

MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  and  counter-plaintiff,  hereafter  referred 
to  as  petitioner,  appeals  from  an  order  dismissing  for  want 
of  equity  her  petition,  filed  October  10,  1947,  asking  that 
plaintiff  show  cause  why  he  should  not  be  held  In  contempt 
for  failure  to  pay  a  balance  of  $1,464  under  decree  of 
divorce  entered  January  31,  1935  on  petitioner' s  counter- 
claim, and  that  in  the  event  it  develop  that  plaintiff  was 
beyond  the  jurisdiction  of  the  court,  that  a  judgment  be 
entered  against  him  for  that  amount. 

It  appears  that  petitioner  was  granted  custody  of 
the  two  minor  children  of  plaintiff  and  herself;  the  decree 
f       directed  that  plaintiff  pay  her  the  sura  of  $10  per  week  for 
the  support,  maintenance  and  education  of  the  children;  that 
this  sum  was  paid  until  January  31,  1938,  since  which  time 
plaintiff  has  been  paying  only  $30  per  month;  plaintiff  re- 
married.  He  testified  that  he  explained  his  financial  con- 
dition to  petitioner  and  that  she  agreed  to  accept  §30  per 
month  thereafter.  Petitioner  contends  that  this  agreement 
was  to  last  only  a  short  time  until  plaintiff  could  get  on 
his  feet»   The  reduction  in  support  money  was  not  submitted 
to  the  court  for  its  approval.  Plaintiff  has  continued  the 


ur.:' 
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reduced  payments  cond  ie  not  in  default  as  to  then.   The 
first  action  in  court  taken  by  petitioner  was  the  filing 

of  the  petition  now  under  consideration  9  years  after 

the  reduced  payments  began.   There  is  no  allegation  of 
any  change  in  plaintiff's  finaijclal  condition.   The  matter 
was  referred  to  a  master  in  chancery,  who  reported, 
recommending  that  the  petition  be  dismissed.  Petitioner's 
exceptions  to  the  report  were  overruled  and  the  order 
appealed  from  ^^ras  entered, 

We  -concede  that  the  parties  had  no  power  to  change 
the  order  of  the  court,  and  the  agreement  between  the 
parties  for  a  reduction  in^  the  support  money,  whether 
temporarily  or  permanently,  is  not  binding.   The  court, 
however,  had  power  to  approve  or  ratify  the  agreement 
of  the  parties  and  in  so  doing  could  take  into  consideration 
the  changed  condition,  if  any  shoi'm  by  the  record,  in  the 
!J     finances  of  the  parties,  the  delay  in  attempting  to  enforce 
^      the  original  decree,,  and  the  corresponding  equities  pre- 
sented by  th?  rec9rd.   This  court  so  held  in  Wolfe  v,  Wolfe, 
303  111,  App,  183,  in  considering  an  agreement  of  the 
,,■  parties  respecting  support  money  for  a  minor  child.   In 

the  absence  of  a  showing  of  extreme  hardship  upon  petitioner 
or  the  minor  children  it  seems  unjust  to  permit  her  to 
sleep  on  her  rights  for  9  years  and  suddenly  make  a  demand 
for  a  comparatively  large  sum  of  money. 

The  order  appealed  from  is  affirmed, 

AFFIRMED, 

Tuohy,  P,tl«,  .and  Feinberg,  J.,  concur. 
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CADILLAC  GLASS   CO.,    a 
CoiTJoration, 

Appellant, 

V. 

GEORGE  STRATIS  and  TONY 
STRATIS,  doing  business. ae 
Danny  Boy  Candy  Store, 

Appellee, 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 
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MR,  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  an  order  entered  on  the 
petition  of  defendants  in  the  nature  of  a  writ  of 
error  coram  nobis  opening  a  Judgment  of  the  Circuit 
court  obtained  by  plaintiff  on  its  appeal  from  an 
adverse  Judgment  before  a  Justice  of  the  peace  and 
directing  that  the  Judgment. opened  up  stand  as  security 
until  a  trial  on  the  merits. 

The  matter  was  heard  before  the  trial  court  on  the 
verified  petition  of  the  defendants  and  the  verified 
answer  of  the  plaintiff  from  which  it  appears  that  within 
20  days  after  the  entry  of  a  Judgment  for  defendants  by 
the  Justice  of  the  peace  plaintiff  perfected  an  appeal  by 
filing  its  bond  with  the  Justice,  vrho,  on  September  2^■, 
1948,  filed  the  appeal  in  the  Circuit  court;  that  on 
November  5,  19^9,  :  there  being  no  appearance  on  the  part 
of  the  defendants,  an  order  pf  default  was  entered  and 
the  case  set  for_ November  19,  19^8,  when,  on  hearing 
before  the  court,  plaintiff's  damages  were  assessed  at 
1^350  and  Judgment  entered  for  that  amount.   In  their 
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petition  defendants  a]. lege  "That  the  said  ex  parte 
Judgment  was  erroneous  and  that  the  said  appeal  did 
not  appear  on  any  trial  call  of  this  court,"   The  appeal 
having  beenporfccted  before  the  Justice  of  the  peace,, 
both  parties  v;ere  bound  to  follov/  the  appeal,   Boyd  v. 
Kocher,  31  111,  295j  Marshall  v,  Lufkin, . 12?  111. . App. 
X^   595',    111*  f^e^*  Stat.  19^7,  chap.  79,  art.  10,  sec,  1, 

Under  former  pro.ctice  acts  it  was  held  that  such  an  arjpeal 
stood  for  trial  at  a  term  ©f  course  commencing  ten.  or 
more  days  after  the  filing  of  the  transcript,  etc.,  in  the 
Circuit  court, .  Ryder  v.  Meyer,  66  111.  ^0;  Rider  v. 
Bagley,  ^7  111,  365»   By  analogy  under  the  Civil  Practice 
Act  appeals  perfeclJed  before  the  justice  of  the  peace 

1    would  stand  for  trial  after  the  return  day  20  or  more 

I 

I    days  after  the  filing  of  the  o.ppeal  In  the  Circuit  court, 

y.        The  appeal  therefore  stood  for  trial  on  November  5>  19^8,    l\y 

when  the  order  of  default  was  entered.   In  the  absence        I 

of  an  appearance  defendants  were  not  entitled  to  notice  of 

any  motion  of  the  plaintiff  or. action  of  the  court  under 

the  rules  of  the  Circuit  court. 

The  purpose  of  a  petition  in  the  nature  of  a  \-rrlt 

of  error  coram  nobis  is  to  correct  errors  of  fact  not 

appearing  of  record.   It  cannot  be  used  to  correct  errors 

of  law.   The  petition  before  us  alleges  no  error  of  fact       \ 

and,  a.s  heretofore  stated,  claims  that  the  .ex  parte  Judgment 

x^as  erroneous  and  that  the  appeal  did  not  appear  upon  any 

trial  call.   There  is  nothing  in  the  record  to  show  how 

the  case  appeared  before  the  trial  court  when  the  order 


I 


I 

I 
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of  default  was  entered.   In  the  absence  of  a  contrary 
showing  It  must  be  presumed  that  the  cause  was  properly 
before  the  court..  As  said  In  Chapman  v.  North  Amerlcan 
Ins.  Co.,  292  111.  179,  185: 


"The  error  of  fact  alleged  must  not  be. one 
appearing  on  the  face  of  the  record  or  one 
contradicting  the  finding  of  the  court.   All 
such  errors  are  treated  as  errors  of  the  court, 
and  the  court  cannot  set  aside  a' judgment  entered 
by  it  for  errors  committed  by  it,  after  the  term 
of  court  has  ended.   Such  errors  must  be  reviev/ed 
on  writ  of  error  proper  or  by  appeal  to  an  appellate 
or  reviewing  court. 

It  is  important  in  considering  this  question 
to  keep  in  mind  this_proposition<  that  the  trial 
court  cannot  review  itself  or  its  own  ju6.gnent 
and  correct  the  sane,  either  as  to  any  question  of  fD.ct 
found  or  decided  by  the  court  or  as  to  any  question  of'. 
law  decided  by  it  after  the  term  of. court  has  ended," 


The  order  appealed  from  is  reversed. 


ORDER  REVERSED, 


Tuohy,  P.  J.,  and  Feinberg,  J,,  concur. 


I 


) 

FREDERICK  J.    BSRTRAl'I,  ) 

Appellant,         ) 


) 

V.  )  APPEAL  FROM  CIRCUIT 


COURT  COOK  COUNTY 


BEPJI'UID  J.  FALLON,  as  Ti-ustee 
for  CHICAGO  RAPID  TRANSIT 
COMPANY,  a  Corporation, 

Appellee, 


FiR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  an  adverse  judgment  entered 
after  tiial  before  the  court  on  his  complaint  seeking 
recovery  as  actual  damages  $5»6^>  alleged  to  represent 
fares  in  excess  of  the  legal  rate  paid  to  the  defendant, 
and  $100,000  punitive  damages. 

The. Illinois  Commerce  Commission  fixed  a  fare  of 
10  cents.   The  defendant  instituted  suit  to  vacate  this 
order  and, procure  a  fare  of  12  cents.   The  Supreme  court  in 
Sprague  v.  Biggs,  390  111.  537,  held  that  the  10-cent 
fare  failed  to  meet  the  operating  expenses  of  the  defendant, 
that  it  was  confiscatory,  and  that  the  Attorney  General 
and  the  Illinois  Commerce  Commission  should  be  enjoined 
from  attempting  to  enforce  that  fare.   The  trial  court 
having  failed  to  proceed  on  remandment  as  directed  by 
the  Supreme  court,  a  writ  of  mandamus  was  issued(People  ex 
rel  Sprague  v.  Finnegan,  393  111.  562),  the  court  saying: 

"The  effect  of  the  remanding  order  was  that 
the  commission  should  be  enjoined  from  requiring 
the  utility  to  operate  on  a  schedule  of  fares 
that  would  not  produce  operating  income  sufficient 
to  meet  operating  expenses,  ***  The  amount  of 
the  increase  over  the  schedule  of  fares  now  in 
force  is  for  the  commission  to  determine,  and 
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after  the  Injunction  Is  issued  by  the  trial 
court  as  directed  in  the  remanding  order,  the 
conLmission  should  proceed  without  delay  to  advance 
the  schedule  of  fares  to  such  a  point  as  to 
check  the  confiscation  decided  in  Spra^xue  v. 
BigY-':s  by  providing  a  return  of  income  sufficient 
to  meet  operating  expenses," 

On  VLcX-Y   23j  19^6   the  trial  court  enjoined  the  Attorney 

General  and  the  Commission  and  its  members  from  enforcing 

the  Commission's  orders  requiring  the  trustee  to  I-:eep 

in  effect  the  existing  rates  of  fare,  and  further  provided 

that,   "The  Court  taking  judicaS.1  na'tloe  that  by  the  entry 

of  this  decree  and  the  issuance  of  the  injunction  the 

trustee  for  Chicago  Ra-pid  Transit  Company  vail  charge 

temporary  rates  of  fare -in  expess  of  present  rates  of  fare," 

that  he  keep  a  strict  accounting  of  all  revenues  from  the 

increased  rates  in  the  e  vent  such  rates  should  be  declared 

excessive  and  unreasonable.   On  the  same  day  the  defendant 

filed  a  schedule  of. rates  of  12  cents  per  adult  fare  in 

the  City  of  Chicago.   It  is  for  the  excess  of  2  cents     II 

per  fare  paid  by  plaintiff  that  he  claims  his  actual 

damages. 

Several  hearings  were  had  before  the  Commission  but 

no  order  was  entered  as  to  the  12~cent  fare.   It  is  a 

matter  of  common  knovrledge  that  the  fares  charged  by  this 

utility  have  been  increased  at  various  times  until  the 
of 

present  fare/L7  cents  was   reached.   The  Supreme  court 
having  declared  the  10-cent  fare  to  be  confiscatory,  the 
Circuit  court  recognized  the  necessity  of  some  additional 
charge  and  made  ample  provision  for  the  return  of  any 
excess  rate  charged  by  defendant.   The  Suprenne  court 
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expressly  stated  that.no  court  of  the  state  had  the 
pov/er  to  fix  the  rate.   The  Commission,  charged  with 
this  duty,  did  not  at  cnj   time  subsequent  to  the 
filing  of  the. schedule  by  defendant  fix  a  lower  rate 
than  12  cents.   The  court  properly  found  against 
plaintiff  and  entered  judgment  fox*  defendant. 
The  Judgment  is  affirmed, 

AFFIRI'IED 

Tuohy,  P.  J.,  and  Feinbc-rg,  J,,  concur. 


hh5Gh 

LOUISE  LUCCHESI  and 
HELEN  I^.TCIL'iiM, 


'9 


AppeJ-lants, 


V. 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUl'ITY. 
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C.  ORSON  PEiiBERTON,  AVIS 
G,  PSIBERTON,  CORYDON  H. 
CARR,  SOUTH  SHORE  NATIONAL 
BANK,  and  CICERO  STATE  BAim, 

Appellees.  _ 

m,    PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiffs  appeal  frori  that  part  of  a  decree  entered 
in  the  Superior  Court  dis'.nissing  the  complaint  as  to  the 
defendant  Corydon  H.  Carr. 

It  appears  from  the  evidence  that  in  1929  plaintiffs 
obtained  a  judgment  against  C,  Orson  Pemberton  for  the  sum 
of  $13,580.21,  interest  and  costs,  which  i.\:as  revived  by 
scire  facias  August  26,  19^+6,  A  writ  of  scire  facias  on 
the  revived  judgment  was  then  issued  and  placed  with  the 
sheriff  of  Cook  County  for  service.   The  execution  was 
returned  ntilla  bona  on  November  26,  19'-!-6,  and  about  a 
month  later  plaintiffs  filed  this  proceeding,  a  creditor's 
suit,  which  was  predicated  on  the  alternative  theories 
(1)  that  at  the  time  of  the  recovery  of  the  revived  judg- 
ment on  Augiist  26,  19'-i-6  Pemberton  was  aesociated  as  a 
copartn'or  with  Carr  under  the  name  of  Calu.met  Utilities 
Sales  and  Service  Company,  and  that  Pemberton' s  partner- 
ship interest  could  not  be  realized  by  levy,  but  only  in 
a  proceeding  of  this  kind^  or  (2)  that  Pemberton  wilfully, 
fraudulently  and  secretly  conveyed  his  interest  in  the 
partnership  to  his  wife  Avis  G.  Pemberton,  for  the 


^ 
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purpose  and  MltYi   the  intent  of  hindering,  delaying  and 
defrauding  his  crer'itorsj  especially  the  plaintiffs,  and 
that  Carr  purchased  the  one-half  interest  in  the  co- 
partnership from  Mrs.  Pemberton  --.dth  lcnov/-ledge  that 
such  interest  v;as  not  in  lav  and  in  fact  her  property, 
but  was  the  property  of  her  husband;  that  Carr  took  a 
bill  of  sale  from  Mrs,  Pemberton  and  paid  her  the  sum   of 
^6015.00,  which  was  grossly  inadequate,  and  that  the 
■  conveyance  and  transfer  to  Carr  was  fraudulently  made 
with  the  purpose  and  for  the  intent  of  hindering,  delay- 
ing and  defrauding  Pemberton' s  creditors, 
y^  Carr's  answer  admitted  that  the  revived  judgment 

had  been  entered  as  alleged,  that  execution  delivered 
to  the  sheriff,  had  been  returned  nulla  bona,  that  there 
was  still  due  on  that  judgment  the  sum  of  $13,580.21,  to- 
gether with  interest,  but  he  denied  the  existence  of  the 
partnership  on  August  26,  19^65  when  the  revived  judgment 
was  entered,  denied  that  he  was  Indebted  to  Pemberton,  or 
that  he  was  a  party  to  any  fraudulent  transfer  of 
Pemberton' s  property. 

Both  of  the  Pembertons  v;ere  defaulted  for  v/ant  of 
an  answer,  and  their  whereabouts  v/ere  unl^novm  at  the  time 
of  the  trial.   Since  the  facts  relating  to  the  transfer 
of  Pemberton' s  interest  were  presumed  to  be  peculiarly 
in  Carr's  possession,  plaintiffs  sought  to  prove  their 
case  largely  through  his  testimony,  and  accordingly  he 
was  called  es  an  adverse  witness,  and  later  also  testi- 
fied on  his  own  behalf.   He  stated  that  about  July  1, 
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19^5  he  entered  into  a  partnership  agreement  with  Femberton 
■under  the  name  of  Calumet  Utilities  Sales  and  Service,  Their 
place  of  business  was  located  at  760*+  Cottage  Grove  avenue 
in  Chicago.   Both  Pemberton  and  Carr  had  been  engaged  in 
similar  businesses  for  many  years,  and  they  consolidated 
their  interests  in  the  copartnership  formed,  as  stated, 
on  July  1,  19^5.   Shortly  thereafter  Pemberton  became  ill 
and  had  to  have  major  surgery  at  South  Shore  Hospital, 
Following  his  operation  he  came  to  the  store  only  for  a 
short  period  of  time  each  day,  "he  was  not  able  to  do 
anything,"  because  of  his  physical  condition  "v;as  of  no 
value  to  me,"   Subsequently,  in  December  19^5^  he  sub- 
m.itted  to  surgery  for  the  second  time;  "he  v/as  unable  to 
do  anything  but  be  driven  to  the  store  and  sit  around  the 
store;  he  v;as  a  very  sick  man  as  far  as  his  ability  to  do 
m-e  any  good  v;as  concerned;  I  had  to  do  all  the  viork." 
About  July  1,  19^+6  he  told  Carr;   '"I  can't  carry  on  any 
further  this  x\ray.   I  am  going  to  have  to  have  a  third 
operation.'   *  *  *  He  asked  if  I  v/ould  be  interested 
in  buying  him  out.   1  was  pretty  v;ell  fed  up  on  the 
whole  deal  at  that  time.   I  acquiesced.   I  was  very 
willing  to  have  an  opportunity  to  buy  hin  out.   He  said, 
'Now,  I  can't  conduct  my  affairs.   I  am  going  into  this 
operation,   I  expect  to  go  in  around  August  1,   1  have 
got  to  have  Mrs,  Pemberton  take  care  of  my  affairs,   I 
want  to  appoint  her  as  my  partner  in  my  stead.   Do  you 
have  any  objections  to  that?'   1  said,  'No,  as  long  as 
we  are  going  to  dissolve  on  the  first  of  August,'   That 


was  ovi-r  fiscal  year,   'I  don't  knoi;  hov/  I  could  object  to 
that.   I  would  rather  deal  with  her,  if  it  was  a  matter 
of  you  dying.   I  think  it  viould  be  less  complicated  than 
it  would  be  if  we  just  let  it  ride.'   *  *  *   July  1,  19^-6, 
we  could  not  agree.   He  asked  me  how  much  the  business 
was  worthj  and  I  told  him  I  could  not  tell  and  I  v/ould 
not  knov/,  honestly,  *  *  *  until  wo  have  our  audit.  The 
fiscal  year  was  *  *  *  August  1,  19'-!-5  to  *  *  *  July  31 
[19^1-6].  *  *  *   So  it  v;as  agreed  that  v/e  would  hire 
Rajnnond  Blunt  to  conduct  this  audit,  which  we  did," 
The  audit  was  completed  August  22,  19^6,   In  the  mean- 
time Pepiberton  had  gone  to  Augiistana  Hospital  for  a 
third  operation,  which  took  place  late  in  July  or 
early  in  August  of  that  year. 

On  September  10  Carr  gave  his  personal  check  for 
$1000,00,  payable  to  Mrs.  Pemborton,  on  account  of  his 
purchase  of  the  Penberton  partnership  interest,  and  re- 
ceived a  bill  of  sale.   The  balance  of  $5000.00  vms  to 
be  paid  as  soon  as  Carr  could  acquire  the  necessary 
funds,  and  on  vSeptember  12  he  paid  this  balance  by  check 
to  Mrs,  Pemberton  at  the  Pcm.berton  home  and  in  the 
presence  of  her  husband,  A  set  of  extra  keys  to  the 
store  which  had  been  in  the  possession  of  Mrs,  Pemberton 
was  turned  over  to  Carr  at  the  time  the  $5000,00  check 
was  paid.   It  further  appears  from  Carr's  testimony  that 
he  was  utterly  -unaware  of  the  fact  that  a  judgment  had 
been  entered  against  Pemberton  in  1929  and  revived  by 
scire  facias  in  August  19^6,   He  stated  that  "no 
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credltors  of  Mr.  Pcnbcrton  c-vor  called  at  the  store  and 
nade  thonsclves  knov/n  to  nie.   I  did  not  receive  any 
kn.ov7ledge  either  directly  or  indirectly  diTrlng  any  of 
the  tines  concerned  that  would  show  Mr.  Pemberton  was 
indebted  to  anyone." 

The  controlling  question  at  issue  v;as  whether 
Carr's  purchase  of  the  partnership  interest  v/as  fraudu- 
lent and  void,  as  plaintiffs  contend,  and  nade  for  the 
purpose  and  v/ith  the  intent  of  hindering,  delaying  and 
defrauding  Penberton's  creditors,  or  whether  he  was  a 
bona  fide  purchaser  who  acquired  half  of  the  partnership 
business  for  a  valuable  consideration  v;ithout  notice  of 
plaintiffs'  judgment.  The  chancellor  foitnd  the  sale  to 
be  a  bona  fide  transaction,  free,  so  far  as  Carr  was 
concerned,  of  any  fraud  or  knowledge  of  any  questionable 
motive  on  the  Ponbertoni'  part,  and  for  a  good  and 
valuable  consideration.   Inasauch  as  plaintiffs'  case 
rested  largely  on  Carr's  testinony,  the  chancellor 
necessarily  predicated  his  findings  upon  Carr's  good 
faith,  his  demeanor  on  the  stand  and  the  credibility 
of  his  statements,  and  the  findings  of  the  chancellor 
under  the  circumstances  mixst  be  accorded  great  v/elght 
and  should  not  be  set  aside  unless  plainly  and  palpably 
\l  erroneous.  Hall  v.  Pittcnger,  365"  111.  135.  As  we 
read  the  record,  the  chancellor  was  justified  in  con- 
cluding that  Carr  had  no  Imovrlodge   whatever  of  the 
judgment  entered  against  Pemberton  and  had  no  reason 
to  believe  that  Pemberton  had  any  unpaid  creditors  or 
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debts,  either  old  or  nev/.  Carr's  reasons  for  acquiring 
Pemberton's  interest  in  the  business  were  plausible  and 
worthy  of  belief. 

Plaintiffs  urge  in  their  brief,  and  contended  on 
oral  argunent,  that  inasnuch  as  Carr  did  not  plead  the 
affirnative  defense  that  he  was  a  bona  ficle  purchaser, 
the  decree,  based  upon  a  defense  not  pleaded,  is  erroneous, 
Under  the  pleadings  it  was  incuxibent  upon  plaintiffs  to 
prove  fraud  as  charged,  and  a  denial  of  fraud  hj   defend- 
ant in  his  answer  was  sufficient!  the  defense  of  bona  fide 
purchase  was  not  an  affirmative  defense,  and  defendant  was 
not  required  to  set  it  up  as  such.  Moreover,  plaintiffs 
expressly  acquiesced  in  the  chancellor's  view  that  Carr's 
good  faith  was  the  principal  issue  in  the  case.  At  one 
point  in  the  proceedinf?  the  court  said;   "I  will  sustain 
the  objection  on  the  question  of  whether  or  not  there 
was  a  bona  fide  purchase  by  this  nan  [Carr],  That  is 
the  question  that  v;e  have  here,   *  *  *"  To  this, 
plaintiffs'  counsel  replied,  "All  right."   In  First 
Mission  Church  v.  Rockford,  Broadcasters,  Inc..  32'+  111. 
App,  8,  it  was  also  claimed  that  defendant  was  barred 
from  asserting  any  defense  that  was  not  alleged  in  its 
answer,  and  as  pointed  out  by  the  court  in  its  opinions 
"When  the  chancellor  brought  these  points  to  the  atten- 
tion of  appellant's  [plaintiff's]  coionscl  *  -'i-'  *  indicat- 
ing their  deterninativc  character,  appellant  did  not  claim 
that  they  v;ere  not  cognizable  under  appellee's 
[defendant's]  answer,  which  if  it  had  been  done,  would 
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have  enabled  appellee  to  asl:  for  ahcl  obtain  IcaVe  to 
anend  its  ansvrer  So  as  to  include  sucii  points.   Instead, 
it  elected  to  file  briefs  on  the  points,  and  treated 
them  as  properly  at  issue.   It  cannot  now,  after  thus 
lulling  appellee  into  a  failure  to  anend  its  answer, 
take  any  advantage  of  it," 

Plaintiffs'  counsel  argues  that  the  purchase  of 
the  Penberton  interest  was  made  after  the  revived  judg- 
nent  v/as  entered,  and  he  stresses  the  fact  that  the 
evidence  is  not  clear  as  to  the  precise  date  on  which 
the  transfer  was  acconplished.   He  contends  that  tvro 
different  dates  appear  in  the  record,  and  that  Penberton' s 
affidavit,  given  at  the  tine  the  initial  paynent  of 
^1000.00  v/as  riade,  contrac'lcts  Carr's  testiuony  as  to 
when  the  transfer  occurred,   Carr  had  no  attorney  in  the 
transaction  and  kept  no  nenoranda  of  exact  dates  and 
places,  but  testified  solely  fron  his  recollection. 
In  the  liain  there  is  no  serious  discrepancy  between  his 
testlnony  and  the  docu-ientary  proof.   His  testinony  that 
he  acquired  the  Penberton  half  interest  in  the  copartner- 
ship at  a  tine  when  Penberton  seened  to  be  seriously  ill 
and  had  to  subnit  to  three  operations  in  the  course  of 
a  conparatively  short  tine,  and  because  of  his  physical 
condition  could  not  give  the  business  further  attention, 
is  anply  supported  by  the  record.   The  parties  had  in 
effect  agreed  on  the  sale  before  the  revived  judgnent 
was  entered.  There  is  no  basis  for  the  contention  that 
Carr  was  a  party  to  any  fraud  or  that  he  bought  the 
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Pemberton  interest  in  the  partnership  for  the  purpose  of 
hindering,  delaying  or  defrauding  plaintiffs  or  other 
creditors.   Since  Carr  had  no  notice  or  knov/ledge  of 
Peraberton's  debts,  a  fact  which  stands  -undisputed  of 
record,  the  chancellor  could  not  fairly  have  found  that 
he  connived  with  Penberton  to  take  over  the  one-half 
partnership  interest  for  a  fraudulent  purpose.  The 
audit  shov/ed  that  the  business  as  of  July  19^6  was 
valued  at  approxinately  :i525,OOC  .00 .   Carr  gave  Mrs, 
Penberton  $6000.00  for  her  equal  share.   She  and  her 
husband  evidently  considered  that  as  an  adequate  pur- 
chase price,  in  view  of  the  circumstances.   Carr,  who 
paid  over  $6000.00  cash,  not  kno\d.ng  that  Penberton  was 
indebted  to  others,  should  not  be  charged  with  any  fraudu- 
lent motive  that  Penberton  ni^ht  have  had  and  of  which 
Carr  v;as  utterly  unav/are,  and  even  though  Pemberton's 
transfer  of  his  partnership  interest  to  Mrs.  Pemberton 
may  have  been  fraudulent,  so  far  as  Carr  was  concerned, 
the  chancellor  was  justified  in  finding  that  the  tran- 
saction was  bona  fide  and  for  a  valuable  consideration. 
Upon  the  record  it  stands  undisputed  that  Carr  v;as  not 
indebted  to  Pembertrn;  he  was  not  Pemberton's  partner  at 
the  time  the  transaction  was  completed,  Pemberton  having 
previously  assigned  his  interest  to  Mrs,  Pemberton^  Carr 
acted  in  good  faith  and  acquired  an  equal  share  in  the 
partnership  at  a  price  which  he  (Carr)  considered  fair 
and  which  the  Pembertons  were  X'/illing  to  accept.   Plain- 
tiffs fail  to  prove  the  charges  of  fraud  alleged  in  their 
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complalnt,  and  we  think  the  decree  was  proper;  it  is 

therefore  affirmed. 

Decree  affirmed, 

Scanlan  and  Sullivan,  JT.,  concur. 


SUPERIOR  HOUSEHOLD  MANUFACTTJRING   ) 
CO.,  an  Illinois  corporc.tionj     ) 

Appellee*     )   APPEAL  FROM  MWIICIPAL 
) 
V.  )   COURT  OF  CHICAGO, 

BASIL  BRUNE  (BASEL  H.  BRTOIE).      ) 

Appellant .     ) 

MR»    PRESIDING  JUSTICE  FRIEND  DELIVERi'lD  THE,  OPINION 
OF  THE  COURT. 

Plaintiff  brought  an  action  in  trover  to  recover 
$^-00. 00,  the  agreed  value  of  10,000  rubber  dog  bones 
allegedly  converted  by  defendant  when,  as  president  of 
Harvey  Rubber  Company,  he  instructed  its  employees  not 
to  give  possession  of  the  dog  bones  to  plaintiff,  which 
had  paid  for  then   and  claimed  title  thereto.  The  case 
was  tried  upon  a  stipulation  of  facts  and  an  agrcenent 
between  the  parties  that  defendant,  without  pleading, 
night  rely  on  any  defense  which  the  stipulated  facts 
supported,  and  that  the  case  should  be  disposed  of  upon 
a  notion  of  each  party  for  judgment  upon  the  statement 
of  claim  and  stiptilation,  without  the  introduction  of 
any  evidence.   Pursn-mt  to  hearing,  the  court  entered 
judgment  in  favor  of  plaintiff  In  the  sum  or  ^Hoo.on  nud 
costs,  from  which  defendant  appeals. 

From  the  stipulated  facts  it  appears  that  on 
December  l8,  19^7  plaintiff  agreed  to  advance  money  to 
the  Harvey  Rubber  Company  to  complete  the  manufacture  of 
rubber  products  then  in  process.  The  rubber  dog  bones 
ordered  were  to  be  priced  at  the  agreed  value  of  $^0.00 
per  thousand.  Harvey  Rubber  Com,pany  agreed  to  deliver 
at  plaintiff's  place  of  business  the  quantities  of  dog 


I 


^ 


-2- 

bones  and  other  mGrchr.ndisc  which  plaintiff  should  later 
order,  and  the  ^.VOC.OO  advance  which  plaintiff  made  within 
the  next  fev:  days  was  to  be  credited  agrinst  the  cost  of 
the  shipment.,   On  December  22 j  19^7  plaintiff  ordered 
10,000  rubber  dog  bones  to  be  delivered  at  its  place  of 
business.  The  bones  were  packed  in  the  plant  of  the 
Harvey  Rubber  Company,  and  the  containers  were  marked 
with  plaintiff's  name  and  address  and  set  aside  for 
delivery  to  plaintiff's  place  of  business.   However, 
before  they  could  be  delivered,  the  defendant,  Basil 
Brune,  v/ho  was  president  of  the  Harvey  Rubber  Company, 
issued  instructions  to  employees  at  the  plant  to  refuse 
to  deliver  the  10,000  rubber  dof/  bones  to  plaintiff. 
The  reason  first  given  for  thu  non-delivery  was  the 
break-do^^m  of  defendant's  truck.   Within  a  month  after 
delivery  should  have  been  made,  the  Harvey  Rubber 
Company  became  bankrupt...  Defendant  v;as  evid.ntly  aware 
of  the  financial  position  of  his  company,,  and  he  refused 
to  make  physical  delivery  of  the  merchandise  on  the 
additional  groxinc'  that  to  do  so  would  constitute  an 
illegal  preference  to  plaintiff 5  btit  this  reason  was 
subsequently^  abandoned  and  is  not  urged  in  this  appeal. 

It  is  now  defendant's  sole  contention  that,  since 
the  contract  betv;een  plaintiff  and  Harvey  Rubber  Company 
required  the  latter  to  deliver  the  goods  at  plaintiff's 
place  of  business  and  such  delivery  was  not  made,  title 
never  vested  in  plaintiff.  Rule  5  of  the  Uniform  Sales 
Act  (par.  19,  sec.  19,  chap.  121-1/2,  111,  Rev,  Stat, 
I9U7)  is  principally  relied  upon  in  support  of  defend- 
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ant's  position.   It  provides  as  follows s   "If  the  contract 

to  sell  requires  the  seller  to  deliver  the  goods  to  the 

buyer,  or  at  a  particular  place,  or  to  pay  the  freight 

or  cost  of  transportation  to  the  buyer,  er  to  a  particular 

place,  the  property  does  not  pass  until  the  goods  have 

been  delivered  to  the  buyer  or  reached  the  place  agreed 

upon."  The  provision  of  the  foregoing  rule  of  the  statute 

1 

which  requires  the  seller  to  deliver  the  f;-oods  to  the 

buyer  is  one  that  nay  be  waived  by  the  party  for  whose 
benefit  it  is  imposed,  and  \mder  the  circumstances  the 
seller  in  this  case  cannot  complain  because  he  is  not 
required  to  meet  the  condition,  i.e.,  delivery,- 

The  underlying  question  is  whether  title  to  the 
bones  had  passed  to  plaintiff  from  the  seller  on  December 
22,  19^7 J  when  the  merchandise  was  ready  for  delivery  at 
the  plant.   Authorities  relied  upon  by  defendant  are  not 
applicable  to  the  circumstances  of  this  case.   In  several 
of  the  cases  cited  the  court  held  that  the  mere  payment 
of  a  purchase  price  V7as  not  controlling  to  pass  title 
against  creditors  of  the  seller.   Plaintiff  docs  not  con- 
tend that  solely  because  pajnnent  for  the  merchandise  had 
been  made,  title  passed  to  it  from  the  seller 5  it  relies 
on  the  whole  chain  of  circumstances.   The  merchandise 

a 
I 

/  having  been  paid  for,  ascertained,  set  aside,  packed  and 
m.arked  as  plaintiff's  property,  title  passed  and  plain- 
tiff was  entitled  to  possession  thereof  as  its  owner. 
(Rule  h,    par.  19,  sec.  19,  chap.  121-1/2,  111.  Rev.  Stat. 
19^7.)   Delivery  te  plaintiff's  place  of  business  was 
not  essential  to  the  passage  of  title  because  plaintiff 
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did  not  insist  -upon  delivery  r.nd  h-.d  a  right  to  waive 
that  provision  of  the  statute. 

We  think  the  court  properly  entered  judgment 
for  plaintiff,  and  it  is  therefore  affirmed. 

Judgment  affirmed, 

Scanlan  and  Sullivan,  JJ.. ,  concur. 
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EVA  M.  ELLIOTT,  Administrator  of  the 
Estate  of  liyrtle  U,  Duncan,  Deceased, 

Appellee, 

V. 

CITY  OF  CHICAGO,  a  Mittiicipal  Corporation, 
and  THE  PENNSYLVANIA  RAIIEOAD  COMPANY,  a 


corporation, 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY. 


Appellants. 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION 
OF  THE  COLTiT  .  -.__„__., 

Eva  M,  Elliott,  administrator  of  the  estate  of 
Myrtle  U,  Duncan,  deceased,  brought  suit  against  the  City 
of  Chicago,  the  Pennsylvania  Railroad  Company  and  Joseph 
Riha  to  recover  damages  for  the  vrrongful  death  of  the  de- 
ceased on  September  29,  19^+5  at  about  ht'^Q   a.m.  while  she 
was  riding  in  an  automobile  as  Riha's  guest,  traveling  in 
a  northerly  direction  on  Cottage  Grove  avenue  at  a  place 
where  the  Pennsylvania  railroad  right-of-v/ay  passes  over 
Cottage  Grove  avenue.   Plaintiff  settled  with  Riha  for 
$1500.00,  gave  him  a  covenant  not  to  sue,  and  discharged 
him  from  the  case.   Trial  by  o^ry  as  to  the  remaining 
defendants  resulted  in  a  verdict  for  plaintiff  against 
the  city  and  the  railroad  company  in  the  sum  of  $8500.00. 
The  court  overruled  defendants'  motions  for  judgment  not- 
withstanding the  verdict,  for  a  nev/  trial  and  in  arrest  of 
judgment  and  entered  judgment  on  the  verdict,  from  which 
both  defendants  appeal. 

The  salient  facts  disclose  that  about  eight-thirty 
of  the  evening  of  September  28,  Riha  and  Mrs.  Dujican 
attended  the  Woods  Theater  in  the  dovmtovm  district  of 
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Chicago,  and  about  midnight  drove  to  a  restaurant  on 
Indianapolis  boulevard  in  Roby,  Indiana*   It  was  betx^een 
two  and  tv;o-thirty  when  they  finished  dinner,  and  Riha 
proceeded  to  drive  Mrs.  Duncan  in  his  19^0  Chrysler  sedan 
to  her  home,  66^6  Yale  avenue ,  in  Chicago.  Mrs,  Duncan 
was  sitting  in  the  front  seat  of  the  car  to  the  right 
of  the  driver. 

Riha  testified  that  it  rained  at  intervals  on  their 
way  home 5  that  when  approaching  the  viaduct  his  headlights 
were  lighted 5  that  with  no  light  except  his  own  road  lights 
he  could  see  1^0  feet  ahead,  sometimes  more  and  at  times  a 
little  less  5  that  he  v;as  driving  25  miles  an  hour  before 
the  impact;  that  his  brakes  were  in  good  condition;  and 
that  he  could  stop  within  15  to  20  feet  on  dry  pavement. 
He  stated  that  as  he  was  about  to  pass  under  the  viaduct, 
the  left  side  of  his  car  struck  the  pillar;  that  he  saw 
the  pillar  when  he  was  almost  on  top  of  it,  and  tried  to 
swerve  away.   He  further  testified  that  the  city  lights, 
as  wall  as  the  lights  to  the  right  and  left  under  the 
viaduct  and  over  the  sidewalk  along  the  underpass, 
were  lighted. 

Cottage  Grove  avenue,  at  the  place  of  the  accident, 
is  about  k5   feet  wide  and  has  a  double-track  street-car 
line  rujming  parallel  vdth  the  sidewalk  and  curb  under 
the  railroad  viaduct.  Steel  piers  support  the  bridge  or 
trestle  over  which  the  railroad  right-of-way  is  operated, 
thus  providing  two  separate  lanes  for  north  and  south 
traffic.  There  is  more  than  sufficient  room  in  each  lane 
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for  a  street  car  and  an  automobile  to  pass  iindcr  the 
viaduct  sirQultaneously5  nevertheless^  Riha  drove  farther 
over  than  the  extreme  left  of  his  ovn   right  lane,  passing 
>   over  the  street-car  track  in  doing  so,  and  hit  the  pillar. 

Upon  arrival  of  the  Aceiccnt  Prevention  Division 
at  the  scene  of  the  accid.nt,  they  fornd  liiha's  car 
jammed  against  the  south  center  pillar  of  the  viaduct, 
facing  in  a  northv/estcrliT-  direction.   The  left  front 
corner  of  the  car  was  damaged.  Mrs,  Dtincan  was  lying 
in  the  front  seat,  fatallj''  injured.  Riha  sustained  a 
broken  javr  and  minor  leg  wounds. 

With  respect  to  the  Pennsylvania  Railroad  Corapany, 
the  complaint  charged s   "(5)  That  it  became  and  was  the 
duty  of  the  defendant.  The  Pennsylvania  Railroad  Company, 
a  corporation,  to  maintain  its  said  trestle,  support  or 
bridge  and  the  piers,  posts  or  pillars  used  to  uphold  and 
support  the  same  in  a  safe  condition  so  as  not  to  endanger 
the  public  using  said  Cottage  Rove  Avenue,"   In  its  answer 
the  railroad  com.pany  admitted  the  allegations  of  paragraph 
5,  "except  it  says  that  it  was  boiind  only  to  use  ordinary 
care  in  the  maintenance  of  its  trestle,  piers  and  posts." 
More  specifically,  the  charge  against  the  railroad  company 
was  that  it  maintained  the  center  piers,  more  particularly 
the  south  center  pier  of  the  viaduct,  without  a  light  on 
it;  that  is,  "in  an  unlighted  condition  and  without  any 
warning  sign,  distinctive  markings  or  any  other  evidence 
of  their  presence  in  said  Cottage  Grove  Avenue  in  the 
night  time."   Substantially  the  same  charge  was  made 


against  the  City  of  Chicago.   In  City  of  Chicago  v._ 
Pennsylvania  Co.y  252  111,  l85j  and  again  in  People  v. 
Illinois  Central  Railroad  Co.,  235  111.  37^,  it  was  held 
that  a  railroad  company  is  required  to  maintt.in  its 
structures  supporting  the  tracks  elevated  above  the 
street  level  in  such  condition  as  to  render  it  safe  for 
persons  and  property  passing  underneath  them,  but  that 
its  duty  ended  after  it  had  elevated  its  tracks  and 
restored  the  street  and  sidev;alk  to  proper  condition. 
These  decisions,  and  others  cited  in  the  briefs  of  the 
railroad  company,  enunciate  the  rule  that  where  tracks 
have  been  elevated  and  the  street  and  sidewalks  underneath 
restored  to  proper  condition,  thc-re  is  no  obligation  on 
the  part  of  the  railroad  to  light  the  unriorpass^  its  duty 
is  simply  to  protect  persons  and  property  by  maintaining 
its  trestle,  support  or  bridge,  or  the  piers,  posts  or 
'  pillars  used  to  siipport  the  same,  in  a  safe  condition. 
Under  the  circuinstances  we  are  of  the  opinion  that  plain- 
tiff made  no  case  of  negligence  against  the  railroad 
company,  and  that  the  railroad  defendant's  motion  for 
judgment  notv/ithstanding  the  verdict  should  have  been 
allov/ed , 

With  respect  to  the  liability  of  the  city,  it  is 
contended  by  that  defendant  that  Eiha's  negligence  was 
the  proximate  cause  of  the  accident  and  the  resultant 
death  of  Mrs.  Duncan;  and  also  that  plaintiff  failed  to 
properly  sustain  the  charge  in  the  complaint  that  the 
accident  was  due  to  the  insufficient  lighting  of  the 
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■underpass  or  lack  of  "distinctive  markings  v/hich  would  act 
as  a  warning;  or  signal  to  persons  traveling  upon  and  along 
said  highv/ay."  Riha,  who  had  been  charged  in  the  complaint 
v;ith  wilful  and  wanton  conduct ^  testified  that  in  approach.- 
ing  the  viaduct  he  could  see  150  feet  ahead  with  no  light 
except  his  own,  and  that  the  city  lights  v^eve   lighted  and 
burning  on  the  right  and  left  sides  under  the  viaduct. 
While  we  find  some  difficulty  in  escaping  the  conclusion 
that  tho  accident  was  due  solely  to  Riha's  gross  negli- 
gence, it  is  unnecessary  for  us  to  so  hold,  because  in 
our  opinion  the  verdict  of  the  jury,  prcdicatod  upon  the 
claim  of  plaintiff  that  the  insufficient  lighting  was  a 
proximate  cause  of  the  accident,  is  against  the  manifest 
weight  of  the  evidence. 

Accordingly,  the  judgment  against  the  Pennsylvania 
Railroad  Company  is  reversed,  and  judgment  against  the 
City  of  Chicago  is  reversed  and  the  cause  is  remanded 
for  a  ne\-j   trial  as  to  that  defendant. 

Judgment  against  defendant  Pennsylvania 
Railroad  Company  reversed 5  judgment 
against  defendant  City  of  Chicago 
reversed  and  cause  remanded  for  a 
new  trial, 

Sullivan  and  Gcanlan,  JJ,,  concur. 


JULIUS  B.  RICI-IMOND,  as  Adminlstra-  • 
tor  of  the  Estate  of  Jacob  Richmond, 


Deceased, 


Appellant, 


V, 


Eimk   STAMM,  CECIL  EM^SY,  JOSEPH 
WILT,  JA1€LS  COLLINS  tind  GEPTRUDE 
MORITZ,  members  of  a  protective 
committee  imder  a  deposit  agree- 
ment dated  July  27«  1932,  con- 
cerning the  Schv;artz  Buildln?;; 
EVARSTON  TRUST  AMD  SAVINGS  BANK, 
Depositary,  and  FIRST  NATIONAL 
BANK  OF  CtllCAGO,  as  Successor 
Trustee  under  Trust  Deed  recorded 
as  Document  No.  9'h91098  5 

Appellees, 
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APPEAL  FROM 
SUPERIOR  COURT 
OF  COOK  COUNTY. 


MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE 
COUP.T, 

From  a  decretal  order  dismissing  his  complaint  for 
want  of  equity  plaintiff  appeals. 

The  complaint  consists  of  tv7o  counts.  The  first 
alleges;   (1)   the  execution  of  a  1590,000  bond  issue  on 
December  1,  1926,  maturing  December  1,  1933}  bearing 
interest  at  6-1/2^  until  maturity  and  7;:'  after  maturity; 
(2)  the  execution  of  a  Trust  Deed  securing  the  bonds  as 
a  first  lien  on  the  premises  commonly  kno't\Ti  as  h7h'^'-h'y 
N,  Damen  aven\ie|  (3)  the  execution  of  a  Junior  Trust 
Deed  securing  a  note  issue  of  ;ii;i75  500|  (k)    the  substi- 
tution of  the  First  National  Bank  of  Chicago  as  successor 
trustee  under  the  first  mortgage  Trust  Deed;  (5)  the 
deposit  of  the  bond  by  the  decedent  with  the  Evanston 
Trust  &  Savings  Bank  as  depositary  for  the  Protective 
Committee,  which  consists  of  defendants  Emma  Stamm, 
Cecil  Emery,  Joseph  VJilt,  James  Collins  and  Gertrude 
Moritzf  (6)  the  appointment  of  plaintiff  as  the 
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Administrator  of  his  estate  on  July  10,  19^+75  (7)  "the 
agreement  of  the  Protective  Committee  to  perform  faith- 
fully its  duties  to  acquire  the  property  for  the 
depositors  by  foreclosure  or  reorganisation^  that  no 
foreclosure  proceedings  were  ever  filed,  and  no 
reorganization  wps  ever  effected 5  that  Cecil  Emery, 
one  of  the  members  of  the  Committee,  acquired  title 
to  the  premises  in  his  individual  name  and  without 
filing  anjT-  declaration  of  trust,  and  the  Committee 
grossly  neglected  to  protect  the  interest  of  the  depos- 
itors and  breached  its  trust  by  failure  to  foreclose  the 
property  and  acquire  it  for  the  depositing  bondholders 
or  the  adoption  of  a  reorganization  planj  and  (8)  that 
because  of  such  breach  of  trust  the  Committee  should  be 
removed  and  the  court  should  appoint  a  trustee  or  re- 
ceiver to  take  charge  and  possession  of  the  property 
to  the  end  that  a  reorganization  plan  bo  vrorked  out 
under  the  jurisdiction  and  control  of  the  court,  and 
the  complaint  prays  for  certo.in  relief.  The  second 
count  adopts  the  allegations  in  paragraphs  (1)  to  (8) 
and  alleges  furthers   (9)  that  the  premises  consist  of 
tv/elve  flats  and  one  store  and  areinsuff icient  security 
to  satisfy  the  first  mortgage  debt  5  (10)  that  the  lien 
given  to  the  first  m-ortgagee  is  superior  to  any  other 
lien;  (11)  that  due  to  the  fact  that  no  action  to  fore- 
close was  ever  commenced  and  the  entire  bond  issue  may 
be  outlav.'ed,  plaintiff  brings  this  action  to  foreclose 
the  bond  issue  for  the  common  use  and  benefit  of  all 
bondholders,  and  it  prays  for  a  foreclosure  of  the 
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property  as  is  Usual  and  customary  in  such  foreclosirre, 
Cecil  Emery,  Evanston  Trust  and  Savings  Bank  and  First 
National  Bank  of  Chicago  filed  answers . 

Plaintiff's  theory  is  that  "the  Committee  which 
was  created  in  1930  for  the  purpose  of  protecting  the 
interest  of  the  depositors  v/as  charged  vath  the  duty  of 
either  acquiring  the  property  for  the  depositors  without 
a  foreclosTire,  or  to  foreclose  the  lien  of  the  Trust 
;Oeed  so  that  the  Committee  could  either  sell  the 
property  or  reorganize  it;  that  it  was  grossly  negligent 
and  committed  a  breach  of  trust  when  it  remained  dormant 
for  eighteen  years  vdthout  even  taking  the  first  step 
towards  a  reorganization!  that  it  also  breached  its 
trust  v.^hen  it  invested  C'lj500,  derived  from  the  income 
of  the  property,  in  the  acquisition  of  the  interest  of 
the  mortgagor  in  the  name  of  Cecil  Emery  without  ac- 
quiring the  $17,500  junior  mortgage  and  without  the 
execution  of  a  declaration  of  trust;  and  that  the  fees 
which  it  received  for  itself  and  for  its  agencies  v/ere 
■unwarranted  because  of  its  breach  of  tru.st;  that  the 
court  should  have  granted  the  relief  to  direct  Emery 
to  file  an  account,  and  if  the  junior  lien  were  released 
since  the  filing  of  the  complaint  as  asserted  by  Cecil 
Emery  and  if  the  interest  of  the  non-depositors  coiild 
have  been  acquired  as  stated  by  him,  the  court  should 
have  ordered  a  sale  of  the  property  under  a  reorganization 
plan  to  be  approved  by  it,  and  not  permit  the  Committee 
to  remain  in  control  of  the  property  for  an  additional 
twenty-year  term  or  to  sell  the  property  at  a  private 
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sale  subject  to  dissents  which  might  be  filed  under  the 
deposit  agreement,  ahd  that  the  decree  which  dismissed 
the  complaint  for  want  of  equity  canr.ot  be  sustained 
on  any  theory." 

Defendants'  theory  is  that  "the  burden  of  proof 
was  upon  plaintiff  to  sustain  the  allegations  of  his 
complaint,  and  that  he  has  failed  to  prove  his  case  by 
a  preponderance  of  the  evidence.   Defendants  contend 
tbat  the  plaintiff  wholly  failed  to  introduce  any  proof 
of  gross  negligence  or  of  a  breach  of  trust,  as  was  al- 
leged in  complaint.   It  is  the  tlieory  of  defendants  that, 
because  there  was  no  shov/ing  made  by  plaintiff  of  fraud 
or  bad  faith  on  the  part  of  the  Committee  or  the 
trustee  (Cecil  Emery),  the  Coiirt  could  not  substitute        i/' 
its  discretion  for  the  discretion  of  the  Corrunittee. 
Defendants  contend  tha.t  the  Committee  was  vested  vilth 
discretionary  duties  and  pov/ers,  and  that  the  Court 
could  not  interfere  with  the  discretion  of  the  Comnittee 
concerning  said  matters  in  the  absence  of  fraud  or  bad 
faith  and  that  the  court  could  not  remove  the  comnittee 
unless  they  were  acting  in  a  whollj^  unreasonable  and 
arbitrary  manner.   It  is  the  further  contention  of 
these  defendants  that  the  plaintiff  is  bound  by  the 
written  terms  of  a  deposit  agreement  by  and  between  the 
Committee  and  plaintiff's  intestate  who  entered  into  said 
agreement  v/ith  the  other  participating  bondholders," 

The  chancellor  dismissed  the  complaint  for  want 
of  equity  because,  as  he  stated,  he  could  find  no  wrong 
done  by  the  Committee,   In  our  viev;  of  this  appeal  the 
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action  of  the  chancellor  was  fullj^  xsrarrahted  by  the  salient 
facts  in  the  case,  which  are  not  disputed.  Cn  July  27, 
1932,  Jacob  Richnond  (plaintiff's  intestate)  and  other 
bondholders  entered  into  a  Deposit  Agreenent  for  the 
protection  of  the  holders  of  the  First  Mortgage  Bonds  on 
the  Schwartz  Building,  located  at  "^"^h^-h"]   N.  Damen  avenue, 
Chicago,  Illinois,  with  Enma  Stamni,  Cecil  Emery,  Joseph 
Wilt,  Janes  Collins  and  Gertrude  Moritz,  who  conposed  a 
Bondholders'  Committee,  The  total  bond  issue  secured  by 
the  mortgage  was  $9C,000,  evid':nced  by  275  bonds.   Jacob 
Richm.ond  was  the  holdur  of  one  f^500  bond.   He  died  on 
July  10,  19^-7j  and  pl^.intlff,  Julius  B.  Richmond,  was 
appointed  administrator  of  his  estate,  and  as  such  adminis- 
trator he  filed  the  instant  coj.plaint,  on  September  11, 
19^7.   In  1932  the  Committee,  under  the  Deposit  Agreement, 
entered  into  possession  of  the  premises,  managed  the 
property,  and  collected  the  rents.   On  March  26,  193^} 
title  to  'the  premises  was  purchased  by  the  Committee  for 
^1,500  and  title  was  taken  in  the  name  of  Cecil  Emery,  a 
member  of  the  Committee,  as  trustee,  and  Em.ery  executed 
a  vnritten  declaration  of  trust  which  v/as  to  expire  in 
twenty  years.   Since  the  Cormittee  took  possession  of  the 
property  they  have  managed  it,  paid  all  taxes  and  expenses 
of  every  kinr' ,  and  have  paid  every  year  to  the  bondholders 
a  dividend  of  three  per  cent,  and  up  to  the  date  of  the 
hearing  they  have  paid  in  dividends  a  s\m.   equal  to  more 
thon  forty-fivG  per  cent  of  the  face  value  of  the  bonds. 
Commencing  in  1936  the  Coimittee  m-ade  a  report  in  writing 
each  year  to  the  bondholders,  in  which  the  total  receipts 
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and  expenditures  were  shovm;  also  the  dividend  payi'ionts. 
In  the  Coniaittce' s  first  report  they  advised  the  bond- 
holders of  the  "Plan  of  ConLiittee,"  a  part  of  which  plan 
was  to  avoid  a  foreclosure  of  the  property.  No  request 
for  an  accounting  was  ever  nade  by  any  bondholder  nor  did 
any  bondholder  ever  ask  the  Coariittec  to  place  the 
property  on  the  market  to  be  sold.   Indeed,  no  protest 
nor  demand  of  any  kind  was  over  nade  to  the  Coinmittee  by 
any  bondholder.   The  Coi'-inittee  notified  the  bondholders 
that  they  were  ujiable  to  find  a  buyer  willing  to  pay  an 
adequate  price  for  the  property  and  thrt  they  planned  to 
continue  the  operation  of  the  building  until  tlie  market 
for  real  estate  improved  sufficiently  to  make  it  possible 
for  the  Cortinittee  to  liquidate  the  property  on  a  basis 
satisfactory  to  the  bondholders.   No  objection  to  the 
said  plan  was  ever  m.ade  by  any  bondholder.  From  what  v;e 
have  stated  it  appears  that  plaintiff's  intestate,  Jacob 
Richmond,  never  made  any  complaint  or  request  of  the 
Comm.ittce.   In  fact,  the  record  fails  to  shov;  that 
plaintiff  ever  made  any  complaint  or  demand  on  the 
Comm.ittee  before  he  filed  the  stiit.   Plaintiff  did  not 
testify  in  the  hearing,  and  his  indefatigable  cotinsel 
did  not  sec  fit  to  call  upon  any  bondholder  to  testify 
in  support  of  the  complaint.  At  the  time  of  the  hearing 
the  total  bond  issue  outstanding  was  $81,000,  $72,000  of 
which  was  deposited  with  the  CoBimittee  and  the  balance 
of  the  outstanding  bonds  save  $600   in  amount  were  in  the 
hands  of  parties  who  would  cooperate  with  the  Comiiittee, 
The  trust  imder  which  Emery  holds  title  to  the  real 
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estate  for  the  Com.ilttee  expires  in  195^,  The  junior  lien 
v/hich  hr.d  been  a  cloud  upoti  the  title  had  also  been  re- 
novcd  and  the  judgment  against  the  original  nortgagors, 
which  had  been  a  lien  against  the  propertyjhad  been  satis- 
fied. The  position  of  the  Cormittee  was  that  if,  ^'uring  the 
depression,  they  had  instituted  foreclostu''e  proceedings 
to  foreclose  the  lien  of  the  trust  deed  given  to  secure 
the  bonds  of  the  bondholders  there  v/ould  have  boon  danger 
that  but  a  fraction  of  the  oririnal  inv.stncnt  would  have 
been  rct\irned  to  the  bondholders.  We  take  judicial  notice 
of  the  fact  that  nuring  the  great  depression  the  value  of 
real  estate  greatly  depreciated  and  that  a  foreclosure 
sale  of  property  seldon,  if  ever,  brought  a  figure 
coninensurate  with  the  nornal  value  of  the  property. 

The  chancellor  had  before  hin  the  v;ritten  agreement 
of  July  27,  1932  (the  Deposit  Agreement),  entered  into 
between  the  Comrdttee  and  the  bondholders,  including 
plaintiff's  intestate.  Under  this  agreenent  the  Coniiittee 
were  given  broad  discretionary  pov/ers;  they  had  full  power 
and  authority  to  manage  and  control  the  property  and  to 
sell  the  sane  at  su.ch  price  as  they  might  deem  for  the 
best  interests  and  protection  of  the  depositors;  and  the 
agreement  authorised  the  Connittoc  to  purchase  the  property 
and  to  place  the  title  to  the  sane  in  a  trustee.  Plain- 
tiff, in  his  brief,  treats  the  Committee  as  trustees  under 
the  Deposit  Agreement  of  July  27,  1932.   "If  a  trustee 
is  vested  v/ith  the  power  to  exercise  discretion,  as  in 
the  present  case,  chancery  will  not  interfere  so  long  as 
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he  is  acting  bona  fide,  end  not  in  o.ny  v;holly  unreasonable 
and  arbitrary  nanner,   (3  Bogert  on  Trusts  fend  Trustees, 
sec,  560;  26  R,  C.  L.,  Trusts,  sec,  23!+.)"   (Chicago  T. 
and  Tr.  Co.  v.  Chief  Wash  Co,,  368  111.  1^+6 ,  1^5.)  The 
burden  of  proving  the  allegation  of  his  conplaint  that 
the  Com-iittee  breached  the  trust  was  upon  plaintiff,  and 
the  chancellor,  in  our  judgment,  properly  held  that  he 
failed  in  that  regard. 

When  the  length  of  the  great  (Repression  is  renenbered 
the  shovring  nade  by  the  Co:.i-.iittt'C  is  a  stirprisinglj^  good 
one.  The  fact  that  not  a  single  bondholder,  during  the 
years  that  the  Coi'inittee  have  acted  under  the  Deposit 
Agreenent,  has  ever  complained  of  the  conduct  of  the 
Committee 5  is  significant  indeed.   It  ronained  for  an  ad- 
ministrator of  the  estate  of  one  of  the  bondholders,  who 
ov/ned  a  $500  bond,  to  file  the  insto.nt  conplaint.  Enery 
stated  to  the  chancellor  that  the  Connittee  had  saved  the 
bondholders  all  the  expense  of  reorganization  and  fore- 
closure and  that  they  had  been  "waiting  for  this  kind  of 
a  narket,"  and  that  the  only  present  obstacle  to  a  sale 
was  the  instant  suit.   It  appears  that  Enery  and  counsel 
for  plaintiff  agreed,  before  the  chancellor,  th-^t  there 
should  be  a  sale,  but  counsel  v/anted  a  judicial  sale  londer 
the  conplaint,  and  Enery  thought  the  sale  could  be  handled 
without  incurring  a  lot  of  foes  and  expenses.   Counsel  for 
plaintiff  insists  that  the  Connittee  be  renovod  and  that 
the  chancellor  appoint  a  receiver  of  the  property  and 
order  Enery  and  the  Conxiittec  to  account.  This  plan, 
in  our  judgment,  would  create  expensive  and  unnecessary 
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litigatlon. 

The  astute  cotinscl  for  plr-.lntlff  urges  a  nunber  of 
points  why  the  decretal  order  should  be  reversed  and  the 
cause  remanded  with  directions  to  grant  plaintiff  the 
relief  ho  seeks  in  his  conplalnt.   It  is  contended  that 
"the  failure  to  acquire  the  property  for  the  depositors 
free  fron  the  junior  lien  during  the  eighteen  year  period 
was  in  itself  sufficient  to  grant  equitable  reliefy"  and 
"the  failure  to  adopt  any  reorganization  plan  during  the 
eighteen  years  v;as  sufficient  to  v;arrant  the  relief,"  But, 
as  defendants  argue,  the  Coi:r.ilttee  had  full,  pov/or  and 
authority,  under  the  Deposit  Agrocnent,  to  sell  the 
property  at  such  tlae  as  they  night  deen  for  the  best 
interests  and  protection  of  the  bondholders;  that  condi- 
tions in  1932  and  subsequent  years  were  such  that  there 
was  little  the  Coniaittoe  could  r\o   except  to  take  possession 
of  the  property  or  foreclose 5  and  the  Comiittee  did  take 
possession  of  the  property  and  obtained  title  without  the 
expense  of  a  costly  foreclosure;  that  had  the  Conuittee 
instituted  fnreclosure  proceedings  during  the  depression 
a  very  snail  fraction  of  the  original  investment  vrould  have 
been  returned  to  the  bondholders.   It  is  evident  that  the 
bondholders  approved  the  conduct  of  the  C  omit  tee,  A 
court  of  chancery  has  no  right  to  interfere  with  the 
Coninittee' s  discretion  as  long  as  they  acted  bona  fide 
and  not  in  an  wholly  unreasonable  and  arbitrary  nanner, 
V/e  think  the  chancellor  was  justified  in  finding  that  the  l/^ 
Ccmnittee  acted  honestly.  The  result  shows  that  their 
judgncnt  v/as  sound.   Plaintiff  argues  that  the  chancellor 
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c-rred  in  failing  to  order  Enery  and  the  Connittee  to  accoixnt 
to  plaintiff.   It  Is  sufficient  to  say  In  reference  to  this 
argunent  that  plaintiff  a.;ou1u  certainly  not  be  entitled  to 
an  accoimting  unless  the  chancellor  first  found  the  main 
issues  in  the  suit  in  his  favor. 

We  have  considered  several  other  points  raised  by 
plaintiff  and  find  then  without  any  substantial  nerlt. 

The  decretal  order  of  the  Superior  court  of  Cook 
county  should  be  and  it  is  affirnod, 

DECRETAL  ORDER  AFFIRl'iED. 

Friend  J  P.  J,,  and  Sullivan,  J,,  concur. 
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THOMS  C.   KELLY 


iippellee, 


V. 


BLANCHE  E.  TANNER, 

Appellant. 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


"  A.  2'75 
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MR.  JUSTICE  SCANLAI'^  DELIVERED  THE  OPINION  OF  THE 
COURT.  ' 

On  June  18,  19^8,  Thomas  C,  Kelly,  plaintiff,  filed 
a  tort  action  against  Blanche  E.  Tanner,  defendant.  The 
statement  of  claim  reads  as  follows; 

"1.  On  Jime  10,  19^8  plaintiff  vras  the  owner  and 
entitled  to  the  immediate  possession  of  certain  personal 
property,  namely,  an  office  desk,  2  office  chairs,  a  filing 
cabinet,  a  letter  basket,  a  floor  mat,  stationery,  and 
office  supplies.   Said  personal  property  was  on  said  date 
of  the  value  of  two  hundred  dollars  (^200. 00). 

"2.   On  said  date,  at  Chicago,  Illinois,  the  defend- 
ant, being  then  in  possession  of  said  property,  unlav/fully 
converted  the  same  to  her  ov/n  use|  to  the  damage  of  plain- 
tiff of  two  hundred  dollars  (:1!5200.00) ." 

On  July  2,  19^+8,  defendant  filed  the  following 
verified  defense  and  statement  of  counterclaims 

"The  defendant  for  her  defense  states  as  follows? 

"1.   Denies  the  allegations  contained  in  paragraphs 
1  and  2  of  plaintiff's  Statement  of  Claim, 

"2.   On  June  10,  19^8  plaintiff  was  indebted  to  the 
defendant  in  the  sum  of  v380  for  lonpaid  rent  due  under  a 
certain  lease  entered  into  between  the  parties  on  April 
30,  19^7,  a  copy  of  which  is  attached  hereto  marked  Exhibit 
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A  and  made  a  part  hereof,  and  under  paragraph  12  of  said 
lease  had  a  lien  on  all  personal  property  of  the  plaintiff 
contained  on  the  leased  premises  on  sccoimt  of  said  rent 
due  and  all  of  said  personal  property  is  of  a  vplue  not  in 
excess  of  $^0.00, 

'•COUNTERCLAIM 

"The  defendant  as  Cross-claimant  for  her  counterclaim 
states  as  f  ollov;s  s 

"1,   The  parties  hereto  entered  into  a  certain  lease 
dated  April  30,  19^7,  copy  of  v/hich  is  attached  hereto 
marked  E>±iibit  A  and  made  a  part  hereof, 

"2.   The  cross-defendant  was  in  possession  of  the 
premises  during  the  term  of  the  said  lease  and  remained  in, 
occupied  and  used  the  leased  premises  during  the  period 
May  1,  19^i-8,  to  June  7,  19'+8,  and  refused  to  give  up 
possession  of  the  premises  and  to  pay  rent  therefor  to 
the  cross-claim.ant. 

"3.   The  cross-claimant  is  entitled  to  double  rent 
as  liquidated  damages  in  the  sum  of  $380  for  the  months 
of  May  and  June,  19^-1-8,  as  provided  In  said  lease  sjad 
paragraph  13  thereof;  the  claim^  in  this  paragraph  being 
without  prejudice  to  any  other  claim  the  cross-claimant 
may  have  against  the  cross-defendant. 

"^.   The  cross-c],aim.ant  is  entitled  to  rent  for  the 
months  of  May,  June  and  July  of  19^8  at  the  rate  of  $95.00 
per  month,  in  the  total  su:ii  of  $285,  in  that  the  cross- 
defendant  held  over  the  term  of  said  lease  and  rent  is  due 
to  the  cross-claimant  under  a  new  lease  subject  to  the 
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same  terns  and  conditions  as  the  said  written  lease;  the 
claim  in  this  paragraph  provided  being  v/ithout  prejudice 
to  any  other  claim  the  cross'-clainant  may  have  against 
the  cross-defendant. 

"5.   The  cross-clainant  demands  her  attorney's  fees 
in  this  action  in  the  sun  of  s*?120, 

"6.  ThG  cross-clainant  denands  interest  at  the 
rate  of  5%  per  annun  from  July  1,  19^1-85  on  the  sun  due 
to  the  cross- claimant. 

"\Vhereforc,  the  cross-claimant  prays  that  this 
court  enter  judgment  against  the  cross-dof cndant  in  the 
sura  of  ^500,  or,  in  the  alternative,  in  the  sum  of  SVo^j 
v/ith  interest  at  ^$   thereon  from  July  1,  19'+8j  and  that 
cross-clainant  have  her  costs  in  this  proceeding." 

Plaintiff  filed  a  verified  reply  to  the  defense, 
in  v/hj.ch  he  alleged  that  he  v;as  not  indebted  to  defendant 
in  the  sun  of  $380  or  any  sum.  v/hatever  for  rent,  and 
further  denies  that  on  June  9?  19^^ 8,  or  at  any  tine 
thereafter  defendant  had  a  lien  on  anj'-  personal  property 
of  plaintiff  by  reason  of  said  lease  or  otherwise. 

The  cause  cane  on  for  trial  before  the  court 
without  a  jury  and  on  January  17,  19^95  the  court  entered 
an  order  finding  defendant,  Blanche  E.  Tanner,  guilty  as 
charged  in  plaintiff's  statement  of  claim  and  assessing 
plaintiff's  damages  at  $90  in  tort.   Judgment  was  entered 
upon  the  finding  and  on  Febrviary  h^   19^9,  defendant  and 
counter- claimant  filed  a  notice  of  appeal  from  that  judg- 
ment and  in  the  notice  stated  that  the  court  erred  in 


failing  to  enter  any  order,  finding  or  judgment  as  to  her 
coionterclain  against  plaintiff,  and  she  prayed  that  the 
judgment  of  January  17,  IS'+S'j  he  reversed  and  that  she  be 
given  judgment  here  on  her  coujiterclain.   On  March  21,  19^9  9 
the  parties  went  before  the  trial  court  and  agreed  that  the 
court  enter  a  nunc  ^qvo  time   order  as  of  January  17,  19^9? 
showing  that  the  court  disnisscd  tlie  counterclaim  upon 
that  date. 

Thomas  C.  Kelly,  plaintiff,  has  not  filed  a  brief 
in  this  court. 

Defendant  and  cross-claimant  (hereinafter  called 
appellant)  contends  (1)  that  the  finding  and  jiidgment  in 
fnvor  of  plaintiff  as  for  conversion  of  his  goods  and 
chattels  v/ere  contrary  to  the  evidence  and  (2)  that  she 
v/as  entitled  to  judgm.ent  on  her  counterclaim  in  the  anovint 
of  $500,  and  she  asks  that  the  judgment  against  her  for 
$90  be  reversed  and  that  jud^^ment  for  her  on  her  coiinter- 
claim  be  entered  in  this  court  in  the  amotint  of  $500, 

Because  of  the  failure  of  plaintiff  to  file  a  brief 
in  this  court  v/e  were  compelled  to  search  the  transcript  of 
proceedings  in  order  to  dctorriine  the  merits  of  the  appeal. 
The  transcript  of  proceedings  shows  that  when  the  parties 
wont  before  the  trial  court  on  March  21,  19^9,  there  was 
an  im.portant  colloquy  between  the  court  and  the  attorneys 
for  both  parties,  but  appellant  omitted  froajthg. _abstrfi£^ 
very  m.atcrial  parts  of  the  colloquy.   It  appears  from  the 
colloquy  that  after  the  trial  of  the  cause  appellant  re- 
tained new  attorneys  and  that  the  attorney  who  tried  her 
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case  did  not  appear  in  the  proceedings  of  March  21,  19^9. 
We  quote  fron  the  transcript  of  proceedings ; 

"Mr.  Heywood  [attorney  for  plaintiff]:  Your  Honor 
nay  rencnber  this  case,  Kell3r.X^,--^§J3SS21j  whore  Mr.  Kelly 
was  suing  for  the  value  of  his  furniture,  and  the  defendant 
Miss  Tanner  clained  that  he  owed  her  for  some  rent  because 
he  didn't  get  oiit, 

"The  Courts   I  renember  the  case, 

"]^lr.  Heywood  *  +  *  Mr,  Johnson  here  is  preparing 
the  record  in  behalf  of  H-^nson  &  Doyle  [appellant's  new 
attorneys],  who  are  .niakjng  the  appeal,  and  he  agrees  with 
me  that  we  ought  to  have  that  half  sheet  and  the  record 
corrected  by  shov;ing  that  there  was  a  finding  and  judgment 
for  the  coimtcr-dcfcndant  on  the  courterclain. 

"Your  Honor  dctornined  that  the  value  of  the 
property  v;as  $200. 00  and  that  he  ought  to  pay  something 
for  rent,  and  to  offset  that  you  made  a  net  finding  of 
$90.00. 

"The  Courts   I  thought  vre  made  a  joint  agreement. 

"Mr.  Heywood?  V/ell,  Miss  Tanner  never  formally 
agreed  to  it.   So  Your  lienor  entered  an  order  and  a  find- 
ing of  S99O.00  to  the  plaintiff,  which  was  the  net  between 
the  two.  And,  as  I  recall.  Your  Honor  made  a  finding  for 
the  defendant  on  the  counterclaim  v/hich  soriehow  or  other 
never  got  dovm  on  the  half  sheet.   In  other  v/ords,  as  the 
record  now  shows,  there  is  nothing  done  about  the 
counterclaim. 
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"The  Court:  You   have  prepared  a  draft  order? 

"Mr,  HeyiAfood;  Yes,  I  have*   Is  that  satisfactory 
to  you,  Your  Konor? 

"Mr»  Johnsons  That  should  be  done.   Otherwise, 
the  count ere la in  is  still  pending  here, 

"The  Court;   That's  right.   I  thought  this  was 
sort  of  a  conpronisc  settlement , 

"Mr,  Hey\-TOods   I  v;onder,  does  Your  Konor  recall 
enough  abou.t  the  facts  to  make  a  statement  about  it? 
Mr.  Johnson  wasn't  in  the  case  and  I  have  been  trying  to 
tell  him  about  it. 

"Mr.  Johnsons  No,  the  only  thing  I  was  concerned 
about  was  that  the  record  shov/  that  you  ruled  on  the 
counterclaim,  or  else  that  would  still  be  pending  here, 
and  I  don't  vxant  any  part  of  the  proceedings  to  be 
pending  here, 

"The  Courts   I  understood  that  we  agreed  on  that 
counsel.   That  \\ras  ny  understanding  when  wc  heard  it. 
There  was  a  little  feeling  there. 

"Mr.  Heyi-zood;  Miss  Tanner  herself  was  not  in 
court  when  the  finding  was  finally  made,  and  she  takes 
the  position,  I  guess,  she  didn't  agree  to  it.   And  her 
counsel  at  the  trial  was  a  different  counsel  than  the 
present  one  doesn't  admit  -- 

"Mr,  Meegan  [attorney  for  plaintiff] s   Sure,  he 
had  agreed, 

"The  Court;   That  v/as  my  understanding.  We 
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analyzed  the  fn.cts  and  we  tried  to  arrive  at  an  equitable 

arrangement j  which  appeared  to  ne  to  be  proper  in  view  of 

tMs  tostinony,   I  imderstand  that  probably  there  was  a 

little  feelins  there  and  I  thought  that  was  all  worked 

out, 

"The  Court ;  No,  v/c  want  the  record  coraplete.  It 
was  ny  undcrstanc'ln:-:  that  there  was  sort  of  a  conpronise 
figure, 

"Mr.  Johnsons   I  think  Your  Honor  ruled  on  the 
count ere la Id, 

"Mr,  Meegan;   It  was  ujidorstood  that  wc  v/ould  have 
His  Honor  overrule  the  countorclaln  based  on  this  record. 
That  is  x\rhy  wo  didn't  press  it.  No,  it  v/as  definitely 
understood, 

"The  Courts  We  had  a  conference  on  it  — 

"Mr.  Meegan s   Sure, 

"The  Court?  After  I  listened  to  the  testimony  in 
the  case." 

The  transcript  of  proceedings  also  shows  that  at 
the  conclusion  of  the  evidence  the  court  invited  the 
counsel  into  his  chanbers.   From  the  transcript  of  the 
proceedings  before  the  trial  court  on  March  21,  19^+9?  it 
appears  that  sonetine  after  the  trial  court  had  entered 
the  judgnent  order  of  January  17,  19^-9,  appellant  re- 
tained nev/  attorneys  and  that  Mr.  Johnson,  v/ho  represented 
them  in  the  colloquy  between  the  court  and  counsel  on 
March  21,  ]9^9,  knew  nothing  as  to  the  "joint  agreement" 
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between  plaintiff's  attorney,  rippellr.nt '  s  attorney  and  the   | 
trial  court  at  the  tine  the  court  decided  the  cause  on      ( 
January  17,  19^+9.   It  also  appears  fron  the  proceedings 
on  March  21,  19^9,  that  appellant  was  not  in  court  on     / 
January  17 j  19^9  5  ^t  the  tine  the  trial  court  nade  his    ^' 
findings  and  entered  judgnent,  and  that  she  took  the  posi- 
tion, apparentl;/,  that  she  was  not  bound  by  the  "joint       / 
agreenent."   It  is  hardly  necessary  to  state  that  she  was 
bound  by  the  action  of  her  then  attorney  ot  the  tine  the 
"joint"  agreenent  was  nade.   It  is  clear  fron  the  state- 
nents  nade  by  the  trir'.l  court  at  the  tine  of  the  colloquy 
that  he  made  his  findings  upon  the  assunption  that  the 
parties  agreed  to  the  findings.   In  our  judgnent  appellant 
is  in  no  position  to  complain  of  the  fln^'ings  and  judgnents 
entered  in  the  cause. 

The  judgnent  order  of  the  Miinicipal  Court  of  Chicago 
entered  January  17 j  19^9 5  is  affirned;  and  the  judgnent 
order  of  the  Mtmicipal  Court  of  Chicago  entered  March  21, 
19'+9j  nunc  pro  tunc  as  of  January  17?  19^+95  is  also  affirned. 

JUDGMENT  ORDER  ENTSRoD  JANUARY 

17,  19^9,  ArriRMED, 

JUDGMENT   ORDiTi  ENTERED  FJiRCE 
21,    19^-9,    I'^'NC   PRO   TU^IC  AS   OF 
JANUARY  17,    19^9,    AFFIRi-r^D. 

Friend,  P,  J.,  and  Sullivan,  J.,  concur. 
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MR,  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE  COURT. 


Defendant  Dwain  Esper  appeals  from  an  Interlocutory 
order  of  the  Circuit  Court  of  Cook  County  denying  his 
motion  to  dissolve  an  injunction  issued  on  October  6,  19^9» 
without  notice. 

The  compls-int  alleges  substantially  that  plaintiff, 
a  Calif orn-la  corporation,  is  engaged  in  the  business  of 
producing  and  leasing  moving  picture  films  which  it  owns; 
that  defendant  Astor  Entertainment  Co.,  Inc.,  a  corporation, 
hereinafter  referred^  to  as  Astor,  is  engaged  in  exhibi ting- 
moving  picture  films,  and  that  at  the  date  of  the  filing 
of  the  complaint_  was  e:<hibiting  to  the  general  public,  for  an 
admission  charge,  a  certain  film  entitled  "How  to  Undress'  in 
Front  of  Your  Husband, "  which  belonged  to  the  plaintiff. 
The  complaint  further  alleges  that  plaintiff  "is  informed" 
that  the  defendant  Drmin  Esper  had  entered  into  a  contract 
with  the  defendant  Astor  for  the  showing  of  said  film  for  a 
consideration  to  be  paid  to  him  by  Astor;  that  defendant 
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Esper  hao  violated  the  oxmei-^shlp  rights  of  plaintiff  hy 
permitting  the  film  to  be  exhibited  at  the  As.tor  Theatre 
in  Chicago;  that  the  plaintiff  "is  further  informed"  that 
the  defendant  Astor  has  ifi  its  possession  certain  funds 
which  it  intends  to  pay  over  to  the  defendant  Esper  for  the 
use  of  the  film,  but  all  moneys  for  the  use  of  the  film 
should  be  paid  to  the  plaintiff  as  the  lawful  owner, 
as  well  as  the  e?irnlngs,  gains  and  profits  in  connection 
with  its  shov/ing.   On  the  basis  of  these  allegations  the 
order  appealed  from  v.^as  ent^^red  which  directed  that  a 
restraining  order  issue  instanter,  without  notice,  ordering 
defendant  Astor  to  refrain  from  paying  to  defendant  Esper  any 
money  for  the  use  of  rental,  exhibiting  or  showing  of  the 
film  and  from  turning  over  to  Esper  the  motion  picture 
film  or  any  print,. copy  or  duplicate  until  the  further 
order  of  the  court.   It  v/as  further  ordered  that  the  plain- 
tiff file  an  injunction  bond  in  the  sum  of  $1,000  "vdth  good 
and  sufficient  surety. to  be  approved  by  the  court  before 
said  Writ  shall  issue." 

The  motion  for  the  dissolution  of  this  inj';.nction 
vms  upon  the  grounds  (l)  that  Esper  was  never  served  with 
notice  of  the  motion  for  injunction  upon  vrhich  the  order 
v;as  entered;   (2)  that  in  the  order  no  time  was  sot  for  the 
giving  of  the  bond  by  plaintiff;  (3)  that  it  does  not  appear 
from  the  complaint  or  affidavit  accompanying  the  same  that 
the  rights  of  the  plaintiff  would  be  unduly  prejudiced  if 
the  injunction  was  not  issued  imraediately  and  without  such- 
notice;  and  (4')  that  there  is  no  basis  in  the  complednt 
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for  the  issur'.nce  of  the  injunction.   The  failure  of  the 

court  to  dissolve  the  injunction  I'or  substantially  these 
reasons  is  here  assigned  as  error. 

Courts  of  this  State  have  frequently  held  that  an 
injunction  will  not  be  issued  without  notice  unless  it  is 
made  clearly  to  a/opear  from  the  complaint  or  affido.vit  that 
the  right  of  the  plaintiff  wil^.  be  unduly  prejudiced  by  the 
giving  of  such  notice,   3rin  v,  Craig,  1351II,  App, .301*, 
Crown  31dg,  Corp.  v,  Monroe  Amusement  Corp.,  326  111,  App, 
430,  i^35,   ¥e  find  no  allegation  in  the  complaint  which 
v/ould  Justify  the  issuance  of  an  injunction  without  notice, 
¥e  have  held  that  where  a  preliminary  injunction  is  issued 
v/ithout  notice  in  a  case  where  notice  should  have  been 
given,  it  is  the  duty  of  the  court  without  reference 
to  the  merits  of  the  cause  to  reverse  the  injunctional 
order.   Lanre  v.  Massachusetts  Mut.  Life  Ins.  Co. ,  273 
111,  App.  356J  Kessio  V.  Talcott,  305  111.  App,  627, 

Furthermore,  we  are  of  the  opinion  that  the 
complaint  failed  to  state  a  cause  of  action  in  equity. 
The  complaint  does  not. allege  that  the  plaintiff  has  no 
adoa^uate  r^iraedy  at  law.   On  the  contrary,  it  sets,  forth  a 
cause  of  action  which  is  patently  remedial  at  law.  There 
are  no  allega-tions  that  either  of  the  defendants  is 
insolvent  or  that  they  cannot  respond  in  damages,  that 
the  film  could  not  be  restored  to  the  plaintiff  by  replevin 
suit  or  other  action,  that  the  film  had  any  unique  value 
which  could  not  be  recovered  at  laxir,  or  that  the  accounting 
requested  by  the  plaintiff  was  complicated  or. intricate 
and  could  not  have  been  ascertained  by  a  Jury.   Where  the 


rights  in  porsonal  property  can  be  determined  by  a  suit 

in  replevin,  equity  x-/ill  not  interfere,   Thurber  G-alleries 

V.  F.ienzi  Gararce,  238  111.  35. 

ViJe  do  not  deem  it  necessary  to  consider  the  other 

assignments  of  error  in  vleir   of  x/hat  is  here  hold.   The 

order  denying  the  motion  to  dissolve  the  injunction  is 

reversed  and  the  cause  is  rema.nded  to  the  Circuit  Court 

of  Coolc  County  with,  directions  that  the  injunction  herein 

issued  be  dissolved, 

REVERSED  AI'D  REIUNDED 
WITH  DIRECTIOKS. 

Niemeyer  and  Feinber^;;,  JJ. ,    concur. 
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MR,  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  CPINION  OF  THE  COURT. 


Plaintiff  sued  defendant  for  personal  injuries 
received  as  a  result  of  a  collision  bet'-feen  a  taxlcab 
being  driven  by  him  and  a  streetcar  operated  by  defendant 
company  about  six  o'clock  on  the  morning  of  October  12,  19^6, 
There  was  a  trial  by  a  jury  snd  verdict  for  plaintiff  in  the 
sum  of  $22,500.   As  a  result  of  the  collision  plaintiff's 
left  arm  vras  so  badly  injured  that  it  i.^as  necessary  to 
amputate  the  same  above  the  elbow,  and  he  received  other 
serious  injuries. 

Defendant   contends  (l)  that  plaintiff  was_ 
guilty  of  contributory  negli.'ence  as  a  matter  of  lavx,  and 
(2)  that  the  verdict  was  against  the  majiifesx.  weight  of  the  . 
evidence  and  the  trial  court  should  have  granted  a  new  trial. 

At  the  tir-e  of  the  accident  plaintiff's  cab  was. 
being  operated  in  a  northerly  airection  on  Prairie  Avenue.. 
It  was  fairly  light  and  the  visibility  was  reasonably  good. 
Defendant's  streetcar,  a  one-man  operated  car,  was  being 
driven  in  an  easterly  direction  on  6lst  Street,  approaching 
Prairie  Avenue.   Sixty-first  Street  at  this  point  is  a  through 
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street,  intersecting  Prairie  Avenue  at  right  angles,  and 
is  protected  from  Praii'ie  Avenue  traffic  dj   stop  signs  on 
the  latter  street.   The  south  stop  sign  was  along  the  east 
curb  of  Prairie  Avenue  18-1/2  feet  south  of  the  south  curb 
of  6lst  Street,   Prairie  Avenue  is  50  feet  6  inches  v;ide 
and  6lst  Street  is  42  feet  wide  between  curbs.   The  sidewallr. 
on  the  west  side  of  prairie  Avenue  is  Zk   feet  8  inches  in 
v/idth. 

Plaintiff  testified  that  at  the  time  of  the 
accident  he  ^x^as  alone;  that  he  was  familiar  with  the 
neighborhood  where  the  accident  happened;  that  there  was 
little  traffic  at  the  time;  that  shortly  before  the  accident 
he  was  driving  on  the  right  side  of  the  street,  about  7  or 
8  feet  from  the  curb,  going  about  25  or  30   miles  a,n  hour; 
that  p.s  he  approached  the  corner  of  6lst  Street  he  stopped, 
although  he  did  not  come  to  a  complete  standstill,  and 
there  took  his  car  out  of  high  gear  and  put  it  into  first 
gear;  that  he  looked  to  his  left  and  saw  a  streetcar  approach- 
ing on  6lst  Street,  tro.veling  east,  about  80  feet  west  of 
the  intersection  and  "it  looked  like  it  was  stopping  some  or 
slovring  down";  that  he  then  started  moving  into  the  street 
and  looked  to  the  east,  but  was  uno.ble  to  see  very  far 
because  there  v/ere  cars  parked  along  the  south  curb;  that 
he  continued  to  look  east  and  at  that  time  his  car  had  about 
reached  the  eastbound  rail  and  the  streetcar  was  but  a  few 
feet  from  him; _  that  he  pulled  to  the  right  to  try  to  get 
out  of  the  way,  but  that  the  streetcar  kept  coming,  and 
that  the  collision  then  occurred.   Ke  testified  that  at  that 
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tlme  he  ■'■ras  going  about  8  miles  an  hour  and  the  streetcar 
was  going  pretty  fast. 

The  plaintiff's  statement  that  the  streetcar  had 
slowed  doT-m  as  it  approached  the  Intersection  is  corroborated 
by  other  i\rltnesses,  including  those  appearing  for  both  defendant 
aoxL  plaintiff.   It  also  appears,  without  contradiction, 
that  the  streetcar  continued  on  eastward  after  the  collision 
until  the  front  end  of  the  streetcar  had  reached  a  point 
some  80  feet  east  of  Frairie  Avenue  and  tho.t  the  trucks 
of  the  streetcar  were  derailed.   Plaintiff's  vehicle  vas 
cx'ushed  between  the  side  of  the  streetcar  and  a  vehicle 
parhed. east  of  Prairie  Avenue  on  the  south  side  of  6lst 
Street. 

Plaintiff's  story  vras  corroborated  in  Dart  hy 
several  witnesses,  one  of  v;hom,  a  loassenger  on  the  streetcar, 
testified  that  the  cab  vras  being  driven  slowly  into  the 
inte'rsection  at  about  3  ov  k   miles  an  hour  and  the  motorman 
of  the  one-man  streetcar  x-xas  engaged  in  conversation  with 
one  of  the  passengers  on  the  platform  of  the  car  iraraedaately 
before  the  accident.  One   of  defendant's  witnesses,  Robert 
Baker,  testified  that  the  streetcar  had  slowed  down  for 
Prairie  Avenue  and  that  it  picked  up  speed  again  prior  to 
the  accident. 

For  the  streetcar  company,  several  v/ltnesses. 

Including  the  witness  Baker,  testified  that  the  cab  did  not 

before 

slow  down  or  stopAComing  through  the  stop  sign  on  Prairie 
Avenue,  and  the  witness  Baker  testified  that  the  cab  was  ^0 
or  75  feet  from  the  streetcar  at  the  time  the  streetcar 
started  to  cross  Prairie  Avenue,   Substantially  to  the  same 
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effeEt  was  the  testimony  of  Paul  Budach,  a  passenger  on  the 
streetcarj  Nathaniel  Robinson,  a  r)assengerj  Richard  Gray, 
a  pa&senger;  and  Arthur  Shoulders,  a  passenger.   Each  of 
these  witnesses  testified  that  the  coSo   hit  the  streetcar 
and  as  a  result  the  streetcar  was  driven  off  the  trade. 
The  motorman  testified  that  he  was  operating  the  streetcar 
at  ahout  12  or  I5  miles  an  hour  as  he  approached  the  intei-- 
section  and  saw  the  automobile;  that  the  automobile  was  then 
about  at  the  alley  approaching  6lst  Street,  so  he  sounded 
his  bell  and  went  across;  that  he  had  got  almost  to  the 
east  side  of  the  street  when  he  noticed  the  car  coming  at 
a  great  rate  of  speed,  and,  realizing  that  he  was  going 
to  be  hit,  locked  his  brake  and  threw  the  streetcar  into 
reverse;  that  his  car  was  knocked  from  the  track  by  the 
force  of  the  collision  and  that  he  had  no  control  over  It 
after  that. 

From  the  testimony  it  is  to  be  observed  that  there 
was  a  conflict  of  testimony  upon  certoAn  material  facts, 
¥e  have  concluded  from  a  careful  examination  of  the  entire 
record  that  it  raised  questions  of  f.act  and  inferences  which 
were  properly  submitted  to  the  Jury  for  decision,  and  v/e 
are  unable  to  say  as  a  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligenrjc  or  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence. 

Defendant  cites  a  number  of  cases  involving 
accidents  at  railroad  crossings  v/here  plaintiffs  have  been 
found  guilty  of  contributory  negligence  as  a  matter  of  lav/; 
but  obviously  the  question  of  contributory  negligence. depends 
upon  the  facts  and  circumstp.nces  in  a  particular  case.   No 
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single  rule  v/hich  may  hnve  been  ^announced  in  any  p^^rticmlar 
case  can  be  held  a]?pllca'ble  to  all  other  cases  whore  facts 
and  clrcTJunstances  differ.   The  facts  in  this  case  more  closely 
resemblp  those  In  the  case  of  Lof  tus  v,  Chlcap;o  Railways  Co^. » 
293  111.  ^75j    than  those  in  any  case  cited  hj   counsel  for 
either  party.   In  that  case  the  decedent,  a  pedestrian, 
observed  an  eastbound  streetcar  approaching  o,s  he  walked 
north  on  the  v/est  side  of  Hoyne  Avenue  across  its  inter- 
section with  12th  Street,  an  cast  and  west  street  in  the 
City  of  Chicago,   TiJhen  about  3  or  ^  feet  from  the.  track 
he  hesitated,  and  then  started  to  cross  hurriecHy,  At 
that  point  the  streetcar  was  a  distance  variously  estimated 
at  from  6  to  75   feet  away.   He  was  struck  and  billed  before 

he  got  across  the  track.   Upon  the  question  of  contributory 

at 
negligence  raised  in  tliis  case,  the  court  said/  page  ^79: 

It*  «  *  If  -thg  Q^-p   ^.;as  as  much  as  75  feet 
from  the  deceased  when  he  arrived  at  the  conclu- 
sion to  cross  in  front  of  it,  we  could  not 
positively  declare  that  a  reasonably  prudent 
person  under  like  circumstances  and  in  the  same 
situation  as  the  deceased  would  have  dravm_ the 
conclusion  that  by  crossing  in  front  of  the  car' 
he  was  putting  himself  in  a  place  of  peril,  but, 
on  the  other  hand,  that  he  believed,  and  had 
reasonable  ground  for  believing,  that  he  could  cross 
in  safety.   In  considering  this  question  the  jury 
had  a  right  to  consider  not  only  the  question  of' 
distance  that  the  car  v/as  away  from  the  deceased, 
but  also  the  further  fact  that  the  car  at  about 
this  time  had  begun  to  slow  down  its  speed  and 
would  probably  stop  at  the  crossing,  *  *  *" 

In  the  case  of  Chicago  City  Ry.Co,  v,  Sandusky,  198  111,  ^00, 
the  court  said  at  page  ''4-02: 
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ii«  *  *  Attempting  to  cross  the  track  of  a  street 
rall^^ray  ahead  of  a  moving  car  is  not  necessarily 
to  be  imputed  as  contributory  negligence.   It 
may  or  may  not  be  prudent,  depending  upon 
the  proximity  of  the  car  and  the  speed  with  which 
it  is  moving,   lifhether,  in  the  particular  instance, 
reasonable  care  was. exercised  in  going  upon  the 
track  is  usually  a  question  for  the  jury,  under 
proper  instructions,  *  *  •«•" 


We  have  reviewed  the  many  cases  cited  by  the 
defendant,  but,  as  hereinabove  indicated,   we  are  of  the 
opinion  that  the.y  are  not  applicable  to  the  fact  situation 
here  presented.   Therefore,  the  judgment  of  the  Circuit 
Court  is  affirmed, 

AFFIRI'^ED, 
Niemeyer  and  Feinberg,  JJ, ,  concur. 


L.  E.  KAHN  and  M.  F.  DRESDMER,  ) 


) 
Appellees  and  Cross-Appellants,   )    APPEAL  FROM 

-  V.  ^    )    SUPERIOR  COURT 

ANNIE  LOEFFLER,  Individually  and  eJ^  }  COOK  COUNTY 

Trustee  under  tiie-  Last  ¥111  and 
Testament  of  ADOLPH  LOEFFLER,  Deceased, 

'^-   Ar)r>ellant,  and  Cross-Appellee, 

6(,,   : _       )  Z^ 

MR.  PRESIDING  .JUSTICE  TUOKY  DELIVERED  TKE  DPINION  OF  THE  COURT„ 

Plaintiffs  L.  E,  Kahn  and  M,  F.  Dresdner  filed 
their  complaint  in  chancery  in  the  Superior  Court  of  Cook 
County  against  Annie  Loeffler,  individually  and  as  trustee 
under  the  last  xvill  and  testament  of  Adolph  Loeffler, 
deceased,  seeking  an  injunction  to  restrain  defendant 
from  prosecuting  her  forcible  entry  and  detainer  suit 
pending  on  the  law  side  of  the  Superior  Court  and  from 
terminating  a  certain  existing  lease  wherein  plaintiffs 
were  lessees  and  defendant  was  lessor  (by  succession). 
The  complaint,  by  amendment,  prayed  for  a  reformation 
of  the  lease  to  allegedly  express  the  true  intention  of 
the  parties  concerning  the  so-called  "percentage  rentals," 
Defendant  filed  a  counterclaim  alleging  failures  in  the 
maintenance  and  making  of  repairs  upon  the  premises  and  ■ 
failure  to  fully  account  for  apartment  rentals,  in  violation 
of  the  covenants  of  the  lease.   The  cause  was  referred  to 
a  master  in  chancery  to  hear  evidence  on  the  alleged 
defaults  in  maintaining  and  repairing  the  premises,  and 
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the  chancellor  heard  evidence  on  the  matter  Involving 
the  failure  to  account  for  apartment  rentals.  The  court 
entered  a  decree  approving  the  findings  of  fact  of  the 
master  to  the  effect _  that  there  had  been  numerous  defaults, 
but,  notvrithstanding,  granted  the  injunction  to  restrain     i 
the  prosecution  of  the  forcible  entry  and  detainer*  suit.     ' 
The  decree  also  found  that  plaintiffs  were  indebted  to 
defendant  for  certain  "percentage  rentals"  and  that  \ 

defendant  was  entitled  to  recover  a  portion  of  the  costs, 
expenses,  and  attorney's  fees  prayed.   Error  is  assigned 
hy   both  parties. 

The  defendant— appellant  complains  of  the  decree 
in  the  following  particulars:  (l)  that  the  evidence 
established  that  plaintiffs  had  violated  material  provi- 
sions of  the  lease  in  failing  to  properly  maintain  rJid 
keep  the  building  in  good  state  of  repair,  that  the 
breaches  were  such  as  to  re^tiire  a  declaration  of  forfeiture, 
and  that  it  was  error  to  enjoin  the  defendant  from  proceeding 
with  her  forcible  entry  and  deto.iner  suit;  (2)  that  an 
Inadequate  amount  was  allowed  as  rental  for  certain 
apartments  in  the  building,  for  which  plaintiff  had  failed 
to  account,  and  in  failing  to  allow  any  amount  of  interest 
on  sums  due;  (3)  that  it  failed  to  allow  defendzint 
reimbursement  in  full  for  her  costs,  expenses  and  attorney's 
fees  in  the  litigation;  and  (A-)  that  it  failed  to  allow 
liquidated  damages  as  provided  in  paragraph  15  of  the 
lease. 
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The  property  here  involved,  knoim  as  Lincoln  Park 

Arras  Hotel,  located  at  2738  Pine  Grove  Avenue,  Chicago, 

Illinois,  Is  a  fourteen-story  apartment  hotel  containing 

185  furnished  apartmeiats.   The  original  lease  was  executed 

by  the  2738, Pine  Grove  Building  Corporation,  an  Illinois 

corporation,  by  A-lolph  Loeffler,  President,  Adolph  Loef^'ler 

and  Annie  Loeffler  o.s  lessors,  and.  the  plaintiffs  L,  E.       . ^^^ 

Kahn  and  M,  F,  Dresdnor  as  lessees,   Adolph  Loeffler 

was  the  husband  of  defendant  Annie  Loeffler  who  witnessed 

tho  lsa.se  as  secretary  of  the  lessor  corporation.   The  term 

of  the  leasing  was  for  10  years  commencing  March  1,  19-^^ 

and  expiring  February  28,^195^,   It  called  for  payment 

as  rental  the  sum  of  $5P0»000>  in  equal  monthly  install— 

ments  of  0^,166,66  each.   In  addition  to  this  "fixed 

rental, "  the  lessee  was  required  to  pay  to  the  lessor, 

the  sum  equal  to  33-1/3^  of  the  ^'ross  monthly  receipts 

of  the  building  in  excess  of  $11,500  for  each  month  of 

the  term.   The  building  at  the  time  of  the  leasing  was 

eq_ulpped  with  the  various  appurtenances,  fixtures  and 

appliances,  and  other  personal  property  suitable  for  the 

operation  of  an  apartment  hotel.   Clause  k-   of  the  lease 

provided  as  follows: 

"The  Lessee  agrees  to  keep  the  furniture, 
furnishings, '  and  equipment  ,  including  all 
Improvements,  adr.itlons  and  replacements  thereto 
In  a  good  stcate  of  repair  and  in  good  concfAtion 
in  evcry_ respect,  and  to  replace  such  of  said 
furniture,  furnishings  and  equipment' as  may  be 
worn  out,  broken,  destroyed,  damaged,  lost  or  stolen, 
with  other  articles  of  like  kind  and  equal  value, 
a'^d  not  to  remove  any  part  of  said  furniture, 
f*rnishing6  and  equipment,  or  improvements, 
additions  and  replacements  thereof  from  said 
premises,  nor  to  lend  or  peart  with  possession 


thereof  either  directly  or  indirectly,  pjid  to 
surrender  up  possession  of  said  furniture? 
furnishings  and  equipment,  including  all  additions 
and  replacements  thereof  at  the  termination  of 
possession  of  the  demised  premises  hy  the  Lessee 
in  good  condition  and  state  of  rep.airs,  ordino,ry 
wear  and  tear  excepted, " 

Paragraph  7  of  the  lease  provided: 

"Lessee  covenants  a.nd  agrees  that  he  will 
keep  the  demised  premises  including,  but  without_ 
by  this  enumeration  limiting  the  generality  of 
the  foregoing,  the  building,  machinery, equipment, ' 
heating  plant,  plumbing,  elevators,  lifts,  floors, 
walls,  electric  light  wiring,  refrigerators, 
the  canopy  at  the  front  entro,nce,  screens  and  all 
other  machinery  and  equipment  in  good  repair  at 
all  times  during  the  term  of  this  lease,  and  will 
pay  all  costs  thereof,  and  save  and  keep_ harmless 
the  Lessor  from  the  payment  of  the  same, 'and  will 
keep  said  demised  pi-emises  and  the  steps,  stairways, 
halls  and  passageways  thereof,  and  the  a.lleys 
and  sidewalks  adjoining  the  demised  premisesin 
good  clean  condition  at  all  times  during  the' 
demised  term,  a.nd  will  pa.y  a,ll  costs  thereof, 
and  save  and  keep  harmless  the  Lessor  from  the 
pa.yment  of  sa.me,  and  further,  without  injury  to 
the  rcof  of  said  building,  will  at  his  own 
expense,  remove  the  snow  and  ice  from  the  same 
v/hen  necessary,  and  clean  the  snow  and  ice 
from  the  sidewalks _ adjacent  to  said  premises,  *  *  * 
Lessee  shall  allow' Lessor,  his  agents,  employees 
or  representatives,  or  any  other  person  there- 
unto authorized  by  Lessor,  free  access  to  the 
demised  premises  for  the  purpose  of  examining 
the  same  to' ascerta-in  if  the  demised  premises 
are  in  safe,  tenantable,  clea.n,  sanitary  and  good 
condition,  order  and  repair,  and  to  put  said 
premises  or  p.nj   part  or  parcel  thereof  in  such 
condition,  order  and  repair,  and  to  exhibit  the 
same  to  prospective  purchasers  or  tenants  of  the 
demised  premises,   or  any  part  thereof,"   -« 

In  this  connection  it  wa.s  recited  under  clause  3  of  the 

lease  as  follows: 

"The  Lessee  has  simultaneously  with. the 
execution  hereof  deiDosited  with  the  Lessor  the  sum 
of  Twenty-five  Thousand  Dollars  (§25,000,00)  to 
secure  the  full  and  faithful  performance  of  the 
Lessee's  covenants,  agreements  and  conditions  by 
him  to  be  kept  and  performed  hereunder.   In  the 


event  default  shall  be  nade  in  the  payment  of 
rent  or  other  sums  required  to  he  made  by  the 
Lessee  hereunder,  or  default  shall  be  nade  by  the 
Lessee  in' the  performance  of  any  of  the  other 
covenants,  aj^reements  or  conditions  by  him  to  be 
l-zept  and  performed  hereundei'',  the  Lessor  may  at 
its  election,  without  notice  and  without  termi- 
nating this  lease,  apply  said  deposited  funds  in 
payment  of  rent  or  other  sums  due  hereunder  or  in 
remedying  any  other  default  hereunder,  or  the 
Lessor  may  tei->minate  this  lease  by  reason  of  any 
such  default  and  retain  said' fund  as  liquidated 
damages  for  any  such  default,  and  not  by  way  of 
penalty,***" 


The  master  found,  that  defaults  had  been  pei'-nitted 
to  occur  in  that  plaintiffs  hod  failed  to  heep  the  elevators, 
heating  plant,  refrigeration  system,  and  piping  in  good 
repair,  had  failed  to  replace  certain  wash  basins,  furniture, 
linens,  bedding  and  carpeting  whei^e  necessary,  and  had 
allowed  the  premises  to  become  and  remain  in  an  unclean 
condition; that  many  of  the  apartments  were  in  need  of 
decorating,  the  furniturg  needed  reupholstering  and  the 
carpets  needed  replacing.   It  further  appea.red  from  the 
master's  report  and  findings  of  the  court  that  on  Kay  28,  19^^7J 
attorney  Sullivan,  shortly  af tei  being  retained  by  defendant, 
vrrote  to  the  plaintiff  L.  E,  Kahn,  calling  attention  to  the 
fact  that  plaintiff  had  failed  to  keep  the  mechanical 
equipment  and  elevators  in  good  state  of  repair  and  also 
complaining  that  four  apartments  in  the  building  were  being 
occupied  rent-free  in  violation  of  paragraph  one  of  the 
lease;   that  between  the  date  of  the  receipt  of  this  letter, 
which  vrns   the  first  time  that  defendant  had  called  plain- 
tiff's attention  to  the  matters  complained  of,  and  the 
date  of  the  filing  of  the  forcible  entry  and  detainer  suit 
on  September  I5,  19^7,  the  plaintiffs  expended  approximately 
|20,000  for  repairs  and  maintenance,  and  that  during  the 
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tvelve-mont--;  period  immediately  folloving  the  date  of  the 
filing  of  the  forcible  entry  and  detainer  suit  the 
plaintiffs  expended  an  additional  $30,000  for  the  same 
purpose.   It  also  appears  that  for  this  year  in  v/hich  these 
expenditures  were  made  the  plaintiffs  suffered  a  loss 
approximating  $8,000  from  the  op<=ration  of  the  building. 

Defendant  contends  that,  the  master  having  found 
substantial  defaults  to  exist  by  reason  of  the  tenants' 
failure  to  maintain  the  building  in  conformity  with  the 
covenants  of  the  lease  'and  the  decree  having  approved  these 
findings,  the  chancellor  x-'as  guilty  of  reversible  error  in 
restraining  the  prosecution  of  the  forcible  entry  and 
detainer  suit. 

VJe  disagree  with  this  contention  of  defendant. 
It  is  our  opinion  that  notvdthstanding  the  defaults  proven 
the  court  had  a  right  in  the  exercise  of  reasonable 
discretion  to  determine  v/hether  th.e  defnults  vere  such  as 
to  require  a  declaration  of.  forfeiture.   If  the  chancellor's 
discretion  vras  reasonably  exercised,  i-^e  have  no   right  to 
interfere  with  Ms  judgment,  and  we  ere  unable  to  say,  upon 
a  consideration  of  all  the  evidence  before  us,  that  the 
chancellor  abused  his  discretion  in  t>Ti  s  respect.   The 
fundamental  applicable  rule  of  law  is  that  eauity  abhors 
a  forfeiture  and  will  relieve  ac'pinst  termination  of  a 
lease  where  equitable  circum.s tances  require.   Springfield, 
Etc.  Trac.  Co.  v.  ¥ar rich.  2^4-9  HI.  -i-yO;  Clark-Devon  Bldg. 
Corp.  V.  ninrichs,  308  111.  App.  6°. 

In  the  light  of  these  decisions  there  were  a  number 
of  eauitable  considerations  which  it  v'as  proper  for  the 
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court  to  take  into  account  on  the  Question  of  whether  or 

not  a  forfeiture  should  be  declared.   One  of  these  was  the 

fact  that  under  clause  3  of  the  lease  lessee?  had  a  deposit 

of  .$25,000  i-dth  the  lessor  which  the  latter  could  use  for     V 

remedying  sny   default  without  notice.   It  is  true  that 

there  was  no  reouirement  under  the  terms  of  the  lease  that 

this  amount  or  any  portion  be  applied  for  this  purpose,  but 

the  chancellor,  engaged  in  sn   enuitable  examination,  was 

justified  in  concluding  that  the  lessor  was  not  helpless 

against  the  existing  defaults  but  might  have,  to  a  very 

considerable  extent,  remedied  then  by  applying  the  deposit 

or  a  portion  of  it  for  this  puroose.   The  chancellor  was 

also  entitled  to  consider  that  during  the  four-month  period 

betvreen  the  time    that   the    lessor  had   first    called  to   the 

lessees'    attention  the  defaults   complained   of  and  the   date 

of   the   institution   of  the   forcible   entry   and  detpiner   suit, 

plaintiffs    expended   approxim.r. tely   320,000   in  an  attempt    to 

cure   the   defaults.      It  vras    not,    in  our   judgment,    an  abuse 

of   discretion   for  the    chancellor   to   find  that   plaintiffs 

forfeiture 
were   encouraged  to   believe   that    no   such   drrstic   action   as/ 

would  bf    involcrcl  if  rubstrntirl  pecuniary  attempts  were   made 

to   cure   the   defaults.      It  was   also   proper  for  the    chancellor 

to  weigh,    rs   bearing  upon  the   good  faith    of   the  plaintiffs, 

the   fact   thpt    the    sua  of   $30,000   additional  w.^s   expended   in 

the   12   months    iramedi^'tely   following    the   institution   of   the 

forcible  entry   and  detainer   suit.      Furthermore,    there   was 

no   exact    standard  by  v-hich  to   measure   the   extent    of   the 

failure   to  place    the    building    in  the    condition   thpt   existed 

when  it   vrps   taken    over,    for  the  reason   that    it    does   not 

appear   from  the    record   in   just   x^hat    condition   the   premises 
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vxerc    in  at    the    time   that   possession  vas   given    to   the   ler.see8„ 
Some   light   is    shed  upon   this   question  h;;"   the    fact   that    the 
building  was    20   ye?irs    old,    had  an  average  rental   of    sone- 
thing  like   $2.00   a  day  per  room,    and   thpt    an   inventory  made 
at   the    tine    the   premise.^  were    taken   over   shovrs   roughly   that 
80  per    cent    of   the    contents  was    in  fair  condition,    12   per 
cent    in   good  condition,    pnd   8   per   cent    in  poor   condition. 
The   court    could  take    judicirl  notice    that    the   period    involved 
ves  during  the   closing  deys   of   the  x\rar   and   immediately   there- 
after,   at    a    time   when   abnormal   condition?   made   it    difficult, 
and   in  some    instances    impossible,    to  procure    competent   labor 
and  replacement    items . 

Defendant,    in   support   of   her    contention  that    the 
defaults   required  a  forfeiture,    places    considerable   reliance 
upon   the    English  cases    of   Brncebridge   v.   Buckley,    2   Price 
200,     (1816),    and  Hill   v.    Barclay,    1^^   Ves.    56,    and   two 
American   cases  which   follow  the    English  rule,    namely,   ^'Jinn 
V.    State ,    55   Ark.    36O,    and    0' Byrne    v.    Jebeles   &-    Colias 
Confectionery   Co.,    I65  Ala.    183,    where   the  rule   is    announced 
that    eeuity  vrill   not    relieve    against   a   forfeiture   for  breach 
of   a    covenant    to   repair.      v/ithout   here   analyzing    these    cases, 
it    is    sufficient    ansv^er  to   say  th^t   this   doctrine   has   been 
expressly  repudiated  by  the    courts    of   this    State.      In   Clark- 
Devon  Bldg.    Corp.    V,    Hinrichs ,    supra ,    vihich  was   a  proceeding 
to   enjoin  the   forfeiture    of   a    99-year   lease  where   the 
forfeiture  was   sought   upon  the    grounds   that   the   tenant  had 
defaulted   in    its    obligation   to   reconstruct    a   building  vrhich 
had  been   taken   in    condemnation   proceedings,    the   court,    in 
quoting  from   the    case    of   Mayer  v.    Collins  ,    263    HI.    App.    219, 
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cited  the  cpec    of  Illinois  Merchpnts  Trust  Co.  v.  Hrrvey - 

335  111.  28.^4-,  which  held: 

"The  source  of  the  right  in  the  landlord  to 
declare  p   forfeiture  is  not  inportrnt.   We  are 
unable  to  see  any  difference  betv/een  a  right  p:iven 
by  statute  and  one  arising  from  any  other  source. 
The  basis  of  the  relief  is  that  the  defendant  is 
seeking  to  exercise  a  right  x-rhich  he  has  but  which 
he  should  not  be  permitted  to  exercise." 


This  court  then  said,  at  page  77: 

"It  would  unduly  extend  this  opinion  to  under- 
take to  revievr  and  distin.guish  all  the  cases  cited 
in  the  briefs  filed  in  this  case,  which  ere   full 
and  complete.   The  subject  is  a  difficult  one. 
The  Illinois  courts  have  never  approved  the  reason- 
ing in  the  English  cases  on  vxhi  ch  defendants  rely. 
*■■«■•»  11 


The  rule  in  this  State  as  to  the  powers  of  a 
court  of  equity  to  grant  or  refuse  relief  in  the  circum- 
stances before  us  is  well  stated  in  S-oringf  ield,  Etc.  Trac . 
Co.  V.  Via rrick,  supra.   In  that  case  the  deed  to.  the  appellee 
railroad  company  provided  that  if  the  railroad  com-pany 
should  fail  to  construct  its  proposed  railv/ay  within  a 
certain  period  of  time,  between  specified  points,  the  land 
should  revert  back  and  become  the  property  of  the  grantors. 
The  railroad  company  failed  to  complete  its  line  within  the 
prescribed  time,  although  the  court  concluded  from  the 
evidence  before  it  that  the  railroad  com.pany  had  in  good 
faith  attempted  to  comply  vrith  the  time  provisions.   The 
court,  in  granting  an  injunction  to  restrain  the  prosecution 
of  the  ejectment  suit  and  the  forfeiture  of  the  deed,  said 
at  passes  ^7^ ,  ^-75' 

n-«-  ,^  *!•  Forfeitures  vrill  be  enforced  by  courts  in 
clear  cases,  but  they  are  not  regarded  with  favor, 
and  their  prevention  is  vxithin  the  protecting  care  of 
equity  whenever  wrong  or  injustiee  will  result  from 
their  enforcement.  '''  '■'  "•'' 

"•«■  -5"  -■■•  In  equity  the  harsh  remedy  of  forfeiture 
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yields   to   conpensation  when  fair   dealing  and  goj^'. 
conscience   speni   to  recuire   it.    *  *  *  ^Tnen   equity 
is   applied   to   for   the    rescission,    cancellation   niVL 
delivery  up  of   deeds   or  agreements,    the   cour-^    is 
not   bound  to  pass   upon   the   question  as   a  matner   oi 
absolute   right,    but    it    is  one  within   the   sound 
discretion   of   the    court,    to   be   exercised  in  gran  bin?; 
or  refusing  the   reli-'^f,    according   to    the   court's    ovn 
notion   of  what    is    reasonable   and  proppT  under   th^ 
circumstances   of    the   iDprticular   case.    "^  *''  *" 


Furthermore,    no   injury  to    the   premises    in  question  having 
been   shOTAm  which  either   hji.s    not    already  been,    or  I'felch  m.ay 
not   be,    remedied  by  compensation,    or,    more   properly,    the 
expenditure    of   money   for   repairs,    the    court  properly 
exercised  its   discretion  upon   this   question   of   forfeiture. 

In  viev;   of    the   ccnclusion   at   which  vre  hfve   here 
arrived,    it  will  be    unnecesspry  to   consider   the    contention 
vdth  reference   to   the   claim  for   liquidated  damages   as 
provided   in  paragraph  15   of   the   lease. 

¥e   come    to   a   consideration   of  whether   or   not    the 
chancellor    correctly   decided   tha.t   defendant  vias   entitled 
under  the  lease   to   rental   from  the    four  apartments   for   v/hich 
no  rental   had  theretofore   be--n  paid,    and,    if   he  did  properly 
decide   that  question,   whether   or   not   the   amount    arrived  at 
was    correct.      Error   is    assigned  by  the  plaintiffs   upon  the 
findings    of   the   decree   that    any  rental   is   due   for   these 
apartments,    and   defendant    complains   that    the  rent   allovred 
is    in  an   improper  amount.      The   facts    pire  undisputed  that 
from  the    time    the    lessee   took  possession   of   the   premises   no 
rent   was   paid  upon  the  four  apartments    occupied  respectively 
by  the   lessee   Kahn   and  three    of  his    employees.      The    lease, 
paragraph  24,    provides: 

ii-M-  *  -ft   anci_  no   person   shall  be   permitted  to 
occupy  any  portion  of    said  premises  without   paying 
a  reasonable   rental  therefor." 
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Plaintiff r,    rrgae    that    the    prrties    at   the    ti.iiie    yi! 
the    fixiiig   of   the   basic  ront ,    pc   distinguished  from  the 
percentage   rental,    fixed  a   figure  as  "basic   rent   vjhi.:ih 
excluded  the  rental   on  these   To\xr  aprrtnents.      They  alsD 
ar"ue   that   it   i-^as    customary  to   permit    certain   employees, 
such   as   the   housekeeper,    engineer,    manager,    and  assistant 
manager,    in  buildings    of  a    sim.ilar   kind  and   character,    to 
occupy   apartments   rent-free.      VJe   see   no  basis   here    for 
resorting  to   either  the    intention    of  the   oartiec    or   to 
custom,  for   the   reason  that    the   parties   by  the   clear  and 
unambiguous    language   above    quoted  provided   that   a   reasonable 
rental   should  be   paid   for    all   the   apartm.ents.      The   court 
pro-'oerly  decided  tha^:   the   plaintiffs    should  account   to    the 
defendant    for   the   rental    on   these   apartments   during   the 
period  of   occupancy.      Accordingly,    we   find  no   error   in 
denying  the    prayer   of    the   conpir.int    for   a   reform.ation   of 
the   lease   to    show  the    intention   of   the    parties    on   the 
"percentage   rentals." 

The   decree-    found   that   there  was   due    the    sum  of 
$6,034.71  as  rental   for  these   four  apartments    for  which   no 
rental  had  ever   been  paid.      Defendant    claims   that    the 
amount   due    is    t^7,668.      Conflicting   testimony   as    to 
valuptions   was   offered.      Plaintiff  Kahn,    who  prior  to   the 
time    th-at    he   leased  the   hotel  was  an   auditor   in   the    employ 
of    Loeffler  and  who,    although   interested,    vras   qualified 
and   testified  substantially  without    objection,    wns   the    only 
xv'itness    offered   on   behalf   of   plaintiffs.      Defendant's 
evidence    in   this   respect    is    based  upon  the    testim.ony   of    sn 
independent    auditor.      While    tlie   testimony   is    not   altogether 
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satisfactory   and  contains   discrepancies,    ^■'e   are    inclined 

to  refrard   the   finding  as   being   particularly  within   the 

purview   of  the   chancellor,    and,    in   the  absence   of   grave 

misconceptions   of    fact,    are   not    inclined   to   disturb  his 

finding.      We   rre   of    the    opinion   that   there  x^ras    sufficient 

evidence    to    justify  his    conclusions.      Kov:ever,    the   court 

should  have   allowed   interest    on  the   iten  that   he    found  to 

be  due,    at   7   'oer  cent    (as   provided  by   clause   16    of   the 

lease),    from  rental  due   dates   until   the   'date   of    the   decree. 

On  the    question   of   attorney's   fees,    both  parties 

complain.      Plaintiffs    insist    the    court  was    in   error  in 

allov^ing   any   attorney's   fees,    the  defendant  urging   that    the 

S?l,500   pllowed   is   entirely   inadequate   and  based  upon  no 

evidence    in  the   record,    by  the    court's    ovrn   st°teraent. 

Plaintiffs'    argument,    to   the    ^^ffect   that    the   defendant's 

attorney  is   entitled  to   no  attorney's   fees,    is    predicated 

upon   the   proposition  that   the    trial   court    found  against   the 

defendant   upon   the   most    important    issue    in   the    case   and 

granted   a.n   injunction   restrpining  the  prosecution   of   the 

forcible    entry  and  detainer   suit.      Defendant    cites    clause    27 

of   the    lease   providing   as   follows: 

"Lessee   shall  pay   and   discharge  all   costs, 
expenses,    and   attorney's    fees,    which  shall  be 
incurred  and   expended  by   Lessor   in   enforcing  the 
covenants   and  agreements   of   this   lepse,   v.'hether 
by  institution   of   litigation   or   otherwise." 

Defendant   further  maintnins    that   the   undisputed 
evidence    shovrs   that   defendant   has  paid  her  attorney   the    sum 
of   $20,000   for   ex-oenses   maintained   in   enforcing  the    covenants 
of   the    lease   and   that    this    amount    should  have   been  allowed  by 
the   chancellor  under    clause   27   of    Ghe   lease.      V/e   are   not 
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wholly   in  accord  vrith   the   rrgunents    of   either    of   the 
parties.      While   it   ir    true,    as    the  plaintiffs    contend, 
that    the   injunctive   relief   soup-ht   hy  plaintiff  was   granted 
and  to   this    extent   the   clain.s    of    the   defendant   v;ere   denied, 
the    evidence    clearly   shows   thp.t   considerable   benefit 
accrued  to  defendant    as  the   result    of   the   effort   of   her 
attorney.        In  the   first   place,    it   wps   established  ps   a 
result    of   this   litigation  thpt   the  plaintiff  was   obligated 
to  pay  to   the   defendrnt   the  princippl   sun   of   $6, 03'!+. 71  by 
way  of   accounting   for  the  unr)aid  rentals   upon   the   four 
eprrtnents    in  question,    a  sum  which  we   here   hold  to   be 
increased  by  the   paynent    of    int-^rest.      It    also    appears 
that    following  denpnds  and   complaints   made   by   attorney   for 
defendant    certain   defaults   were   remedied   by  way   of 
maintenance   and  repairs,    including   the    expenditure  ^yithin 
the   next   18   months   of   the    sum.   of  S50,000,    all   of  v/M  ch  went 
to   the   benefit    of   defendant's   property. 

We   are    of  the   opinion  that    attorney's   fees   viere 
allowable   under  the   provisions   of   the   lease   hereinabove 
quoted.      Defendant   urges   that    the    amount    of   $20,000  which 
defendant   paid  her   attorney   is   the   amount   which    necessarily 
should  be  a  llov/ed  as   costs    in  this    case.      ¥e  disagree  with 
this    contention.      Defendant's   attorney  vras   free   to   contract 
v/ith  his    client  upon  the   question    of   attorney's   fees    in 
attempting  to   enforce  defendant's   rights    as  he   understood 
thera.      The    trial   court  disagreed  with   the   contention   of 
defendant   upon  a    substantial   portion   of  the   alleged  rights 
here   asserted,    and  in  so   doing  wo   have    found  that   he 
committed  no   error.      Defendant    is   entitled   to  have   taxed  as 
attorney's   fees    the   reasonable   value    of   the    services,    only 
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to   the   extent    thnt   they  were   of    aBsistfi.nce    in   acconplishlng 
beneficial  results   here,      've   are   of   the   opinion,    however, 
that    in  fixing  fees   the    court   should  hr^ve   "based  his   findings 
upon  conpetent    evidence,    end   in   arriving  at    the    s^on   of 
$1,500  he   did   so   admittedly  without    any  proper   foundation. 
Defendant   ohjeots   to    the   following   statenent    of   the   trial 
court:       "The   attorney's    fees   is   always   a  more   difficult 
Item.      It    is   a   guess.      It    is    a   thing   that,    especially   in 
this   case,    I  haven't   got  detailed  hours   and  rates,    etc., 
as    in   some    cases.    *■**■■**   So   that    I  do   not  have   a   fairly 
definite  basis   on  which   to    judge,    first    amounts,    and   second, 
the   sane    question  ^^^e   had  above,   who   is   responsible.   "^   "^  •»"'■ 
Vie  do  not    let  witnesses   guess  at    things,    but    judges   have 
the   right    to,    app-rently,    under   the  highest    court's   action 
in  many   cases."     We   are   compelled  to    agree   that  the   objection 
is   v^ell  talcen   and   that   the   trial   court   should  have   heard 
competent    evidence   as  to    reasonable   value    of  the   services. 
In  view   of   this   fact,   we   are    constrained  to    reverse   and 
remand  with  directions   to    the   trial   court   to   fix   the 
attorney's   fees    in   an  anount   which  shall    oc   based  upon 
competent    evidence    of  the  reasonable   value    of   defendant's 
attorney's   fees. 

As    to   the    other    complaints    as    to   tlic   allowance    of 
costs,    we    pre    in   accord  vrith   the  finding    of   the    trial    court. 

Accordingly,    the   decree   is   affirmed   in  part   and 

reversed   in  part,    and   the    cause   is   remanded  with    directions 

to   oroceed  in   conformity  I'ith   the   views  herein   expressed. 

AFFIRMED    IN  PART;    REVERSED   IN  PART 
AND   THE    CAUSE   IS  REMANDED  V/ITH 
DIRECTIONS. 

Nieneyer  and  Feinberg,    JJ . ,    concur. 
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MR,  PRESIDING-  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Claimant  appealed  to  the  Circuit  Court  of  Coolc 
County  from  an  order  of  the  Proloate  Court  of  said  county 
allowing  the  sum  of  §750  upon  a  claim  filed  for  «J2,075.91. 
The  Circuit  Coui-'t  disallowed  the  claim  in  its  entirety  and 
entered  judgment. for  the  administratrix.   From  this  order, 
claimant  appeals. 

The  cause  of  action  is  based  upon  a  promissory  note 
dated  April  1,  193C,  for  $2,000  executed  by  Sidjiey  J. 
Mahanna,  (also  known  as  Samuel  J,  Mahanna) ,  deceased^  payable 
to  the  order'  of  claimant  and  due  one  year  after  date,  with 
interest  at  6fo   per  annum  after  date.   The  sole  defense  is.  that 
the  note  is  barred  by  the  ten-year  Statute  of  Limitations, 
Both  sides  agree  that  there  was  no  basis  for  the  Probate 
Court's  action  in  allox^^ing  the  claim,  for  0?5O  f'-nd  agree  that 
either  judgment  should  have  been  for  the  amount   claimed 
or  the  claim  disallowed. 

The  original  note,  introduced  as  claimant's 
exhibit  1,  indicates  on  its  face  that  it  was  subject  to  the 
defense  of  the  Statute  of  Limitations,  and,  such  defense 
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having  been  raised,  the  burden  was  upon  claimant  to  show 
that  the  statute  was  inapplicable.   In  support  of  his 
argument  that  payments  were  made  on  the  note  removing  It 
from  the  operation  of  the  statute,  claimant  offered  In 
evidence  exhibits  numbered  2  to  8  Inclusive.   The  court 
refused  to  admit  exhibits  3  to  8  in  evidence,  and  such 
ruling  of  the  court  is  assigned  as  error. 

Exhibits  3,  5  and  7,  dated  respectively  September 
10,  1937',  April  9,  1940,  and  December  9,  1942,  are  receipts, 
signed  by  the  decedent,  acknowledging  payments  from  the 
savings  department  of  the  Lawndale  National  Bank  of  Chicago 
of  withdrawals  in  the  suras  of  $500,   $450  and  '^5400  respective- 
ly.  Exhibit  3  bears  on  the  back  the  words  Mrs.  Fannie 
Bonamer,  and  on  exhibit  5  are  the  ii/ords  Charles  Bonamer, 
Fannie,  500.00.   There  is  no  further  identification  on 
Exhibit  7,   These  receipts  were  apoarently  offered  for  the 
purpose  of  showing  that  decedent  made  withdrawals  from  the 

bank  on  the  dates  when  it  is  claimed  payments  were  made  in 

I 

j  similar  amounts  on  the  note  In  question  and  that  they  tend 
to  corroborate  this  contention.  We  are  of  the  opinion  that 
the  documents  were  without  probative  value  and  the  trial 
court  had  no  recourse  but  to  refuse  their  offer  In  evidence. 
Claimant's  exhibit  4  consists  of  a  cashier's  check 
for  $500  in  favor  of  Mrs.  Fannie  Bonamer,  on  the  reverse  side 
of  Tirhich  appears  the  legend   "Part  payment  on  ray  note  for 
$2000."  There  is  no  competent  proof  that  the  note  referred 
to  in  the  legend  on  the  back  of  this  document  is  the  same 
note  upon  which  suit  was  brought.   The  inference  is  to  the 
contrary  inasmuch  as  it  is  not  made  payable  to  the  claimant, 
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but  to  the  claimant's  mother.   Even  if  it  were  intended 

as  a  payment  on  the  note  in  question,  it  appears  from 

the  date  on  its  face,  namely,  September  ,  1937*  (the  exact 

date  in  unintelli[rible) ,  that  it  v;ould  be  subject  to  the 
defense  that  it  was  within  the  period  of  the  ten— year 
Statute  of  Limitations. 

Claimant's  exhibit  6  is  a  cashier's  checlc  in  the 
sura  of  C'500»  dated  April  9>  19^0,  payable  to  the  order 
of  Charles  Bonarner  and  Fannie  Bonamer,  bearing  on  the  back 
of  the  instrument  the  notation  "Payment  on  02000,00  loan  to 
Chas,  Bonamer  &  Fannie  Bonamer, "  and  indorsed  by  Charles 
Bonamer  and  Fannie  Bonamer.   Claimant's  exhibit  8  is  a 
cashier's  check  for  s?^-00,  djcscvrn   on  the  Lawndalo  National 
Banic  and  payable  to  the  order  of  Charles  Bona.mer  and  Fannie 
Bonamer.   It  bears  nc  indorsement  other  than  the  names  of 
Fannie  Bonam.er  and  Charles  Bono.m.er, 

Claimant's  case  rests  in  ,^'reat  measure  upon  the 
probative  value  of  the  tv/o  checks  identified  as  claimant's 
exliibits  6  and  8,   The  rule  in  this  State  has  always  been 
that  claims  against  estates  of  deceased  persons  should  be 
scrutinized  v/ith  care  and  such  claims  must  be  proven  by  clear 
and. convincing  evidence.   In  re  Estate  of  Eusse,  .  332  111, 
App.  258j  Floyd  v.  Estate  of  Smith,  320  111,  App,  171. 
It  has  also  oeen   held  that  in  order  for  a  part  payment  to  toll 
the  Statute  of  Limatations  it  must  be  clearly  shov/n  that  the 
part  payment  was  made  by  the  debtor  on  the  particular  debt 
in  question,  and  the  debt  must  be  identified  v/ith  the  part 
payment. at  the  time  such  payment  was  made,   Jo s eph  v.  Carter, 
382.111,  .^^61;  Chapin  &  Q-ore  v.  Estate  of  Powers,  270  111. 
App.  382. 


In  the  instant  cr.so  it  is  to  be  noted  that  the 
checks  I'/erc  made  payable,  not  to  the  claimant,  but  to  the 
claimant  and  Fannie  Bonamer,  his  mother,   CLaimant  argues 
that  inasmuch  as  no  indebtedness  is  shoirn  to  have  existed 
on  the  "oart  of  the  decedent  to  anyone  other  than  Charles 
Bonaner,  there  is  a  presumption  which,  in  the  absence  of 
contrary  evidence,  becomes  conclusive  that  the  payments 
were  made  to  ap")ly  upon  this  obligation.   One  of  the. 
witnesses  called  on  behalf  of  the  cLair.ant,  Joseph  J,  MrJhanna, 
testified  that  the  deceased  debtor  told  hin  that  the 
decedent  was  going  to  make  a  withdrawal  from  a  banl-  for 
the  purpose  of  paying  a  debt  due  to  Fannie  Bonamer,  the 
decedent's  sister.   This  conversation  took  place  on  December 
10,  19^2,    is  undisputed,  and  tends  to  prove  an  existing 
indebtedness  of  decedent  to  his  sister  and  the  inference 
arises  that  the  checks  in  question  were  to  apply  upon  this 
indebtedness  rather  than  upon  the  note  in  question. 

The  final  point  for  consideration  arises_out  of 
the  admission  in  evidence  of  claimant's  exhibit  2,  v;hich 
was  a  photostatic  copy  of  the  original  note  sued  upon, 
containing  on  its  reverse  side  a  number  of  notations  v/hich 
claimant  testified  were  in  his  handwriting,  purporting  to 
be  records  of  payments  made  by  decedent  to  claimant  on  the 
|2,000  note  in  question.   Ho  testified  that  each  entry  x-/as 
m.ade  on  the  date  payment  was  received  by  him  and  that  the 
entries  were  true  and  correct,   Claim.ant  was  permitted  to 
testify  over  the  vigorous  objection  of  counsel  for  the 
administratrix,  who  urged  that,  the  claimant  being  a  party  in 


5. 

Intcrect  and  the  estate  cLefend-ing  by  its  administratrix,  the 
claimant  was  an  Inconpetent  witness.   The  trial  court 
pernitted  the  claimant  to  testify  upon  the  theory  that  the 
document  constituted  a  book  account  and  was  admissible 
under  section  3  of  the  Evidence  and  Depositions  Act,   Upon 
the  conclusion  of  all  the  testimony  the  trial  court  of  its 
ovm  notion  struck  the  exhibit  fz^om  the  record,  appcarently 
upon  the  [grounds  that  no  sufficient  foundation  was  laid  to 
bring  the  documents  withJLn  section  3  of  the  Act,   The  court 
specifically  stated  that  in  his  opinion  the  notations  were 
not  made  at  the  times  that  the  original  payments  v/ere 
alleged  to  have  been  made,  but  were  all  placed  upon  the 
document  at  the  same  time  by  the  claim.ant.   Upon  a  considera- 
tion of  all  the  evidence  i/e  are  not.  disposed  to  interfere 
x/ith  the  finding  of  the  trial  court. 

¥e  are  of  the  opinion  that  the  trial  court  was 
Justified  in  concluc'Ling  that  no  such  clear  and  convincing 
proof  was  made  as  Is  required  to  taico  the  case  out  of  the 
operation  of  the  Statute  of  Limitations,   Thp  judgD-cnt  of 
the  Circuit  Court  of  C(?ok  County  is  affirmed, 

AFFIRMED. 

Nieneyer  and  Foinberg,  JJ, ,  concur. 
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FREDERICK  H.    STRAUSS/    et   al., 
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^' SOL  BORIS   and  RALPH  BOxRIS, 

5-  as    BORIS 

Ap-oe  Hants 
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dj^ag-   Tjusineps-  as    BORIS    BROS., 


APPEAL  FROM 
emeu  IT    COURT 
COOK   COUI^IY 


wy 


\ 


■!)       'J 


:^iR.  PR"::SIDING  justice  TUOKY  delivered  the  0?I::I0N  OF  THE 
COURT. 

Defendants  appeal  from  orders  entered  April  18,  19^9, 
and  May  5,  19^9,  "by  the  Circuit  Court  of  Cool:  County, 
denying  defendants'  petitions  to  vacate  a  judgment  ty 
confession  entered  on  a  xvri'cten  lease.   The  anended  petition 
alleges  substantially  that  the  premises  are  located  at 
7008  South  State  Street,  rear,  j.nd  were  demised  to  the 
defendants  to  be  occupied  for  the  sple  of  "Eggs  and  Poultry, 
wholesale  only";  that  pt  the  time  of  the  execution  of  the 
lease  there  was  in  effect  a  zoning  ordinance  of  the  City  of 
Chicago,  section  194A-11  of  the  Municipal  Code,  and  that 
the  purpose  for  w'"!  ch  the  lease  v^as  executed  was  prohibited 
by  said  ordinance  and  the  lease  was  void.   The  petition 
further  alleges  that  at  the  time  of  the  execution  of  the 
lease  and  for  a  long  time  prior  thereto,  defendants  v^ere 
engaged  in  the  wholesale  poultry  business  at  another 
address  and  that  they  desired  to  enga;:e  in  a  similar  business 
under  the  present  lease,  of  p11  of  which  the  lessors  were 
informed;  that  after  taking  possession  under  the  lease, 
to-wit,  October  30,  19'!+7,  defendants  rec^'ived  a  letter 
from  the  commissioner  of  buildings  of  the  City  of  Chicago, 


informing  then  that  they  must  "discontinue  use  of  the 
premises  at  7OO6-8  b.  State  St.  for  vrholesale  chicken 
business  a?  such  premises  pre  in  a  district  zoned  com- 
mercialj"  and  stating  that  the  building  in  its  present 
condition  is  being  maintained  in  violation  of  section 
19'4-A-ll  of  the  buildj.ng  provisions  of  the  Municipal  Code 
of  Chicago;  that  thereafter  the  City  of  Chicago  instituted 
q ua s i  criminal  proceedings  against  defendants  and  that  a 
hearing  v;as  had  in  the  Municipal  Court  of  Ghicarro,  as  a 
result  of  vrhich  defendants  vrere  found  g^jiilty  of  maintaining 
and  controlling  the  premis-'S  in  violation  of  section  19^A-11 
of  the  Municipal  Code  of  Chicago;  and  that  the  court 
ordered  the  defendants  to  vacate  the  premises.   The  petition 
further  alleges  that  shortly  after  the  execution  of  the 
lease  they  made  application  for  a  license  to  permit  them 
to  operate  the  premisps  for  the  sale  of  "Ep-gs  and  poultry 
wholesale  only,"  and  that  such  application  vras  rejected 
for  the  reason  that  the  operation  of  the  busin'^ss  was  in 
violation  of  the  ordinance  hereinabove  referred  to. 

The  theory  of  defendants  is  that  the  lease  is  void 
as  being  in  contravention  of  the  Chicago  Zoning  OrdinaJice 
and  that  the  petition  sets  forth  pn   issue  of  fact 
constituting  a  good  and  meritorious  defense. 

An  examination  of  the  lease  in  question  indicates 
that  the  property  was  leased  by  plaintiffs  to  defendants 
"to  be  occupied  for  Eggs  &  Poultry,  Wholesale  only." 
defendants  assert,  and  we  agree,  that  this  language  means 
that  defendants  v^re   to  operate  a  business  for  the  sale  of 
eggs  and  poultry  at  wholesale.   Defendants  further  assert 
that  this  use  was  prohibited  by  section  19^A-11  of  the 
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zoning   ordinance.      A  review/   of   thie    section   of   the    Code 

indicpt'^s   thrt   the    op^Tfition   of    a    "wholesale  produce 

market"    is    p   per.Tiitted  use    in   a   commercial  district, 

"Vftiolepale   produce"    includes    the   sple    of   eggs   and  poultry 

(Kansas    City   v.    Lorber,    6k  Ko .    Appi    6C4) .        There    therefore 

r-opears   to   be   no  prohibition   under   the   ordinance   to  the 

selling,    at  whol-^sale,    of    eggs   and  poultry    in   such  district 

provided  tlif.t    it    is    otherwise   done    in  a   legal   manner. 

Attention  is   directed  to    section  12   of    chapter   194A, 

entitled    "Manufacturing  districts,"   disclosing  that    in   a 

m.anuf acturing  district   a  permitted  use   is    "(2)    ■■■'   ^'  * 

Poultry,    game   and   small    animal  hatching,    raising,    breeding, 

killing,    packing   and   storage    for   wholesale   distribution." 

Because   the   business   which  defendants    sought    to    conduct 

might   have   been   carried  on   in  a    manufacturing   zoned  district 

does    not   exclude    its    operation   in   a   commercial  district 

under   section   11. 

That   a  proceeding  was    institiited   in   the   Municipal 

Court   and   successfully  prosecuted,    based   on   a   complaint 

that   the   building   in   its   present    condition  was   being 

maintained   in  violation    of   the    zoning   ordinance   and    ordering 

a   dis cent inu'^ nee    of    the  use    of  the   premises    for    a    "v'holesale 

chicken  business,"   does   not    establish   defendants'    burden   of 

proving   that   the    TDlaintiffs   had   leased  the    prem.ises    for   a 

use   prohibited  by   the    zoning   ordinance   of   the   City   of    Chicago. 

We   are    of   the   o-oinion   th?t    the  "oetitions   fail   to  set 
] 
j   forth  any   defense    entitling  defendants    to   vacate   the   premises 

*    in  question,    and  the    judgment    orders    of    the    Circuit    uourt 

of   Cook   County  are    affirmed. 

AFFIPi4ED. 
Niem.eyer   and   Felnberg,    JJ.,    concur. 
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MAX  CHIZE¥SKI  and  PAULINE  CHIZEIfSKI,  ) 

Appellees,  ) 


LILLIAN  POTTER,  Administratrix  cf  the 
Estate  of  Hannah  Barnett,  Deceased, 
and  IiTILLIAM  E,  DECKER, 

Appellants, 


)  APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


.^  T  IS.  _     O 


I^.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  filed  their  complaint  to  revlev;  a 
decree  of  foreclosure  of  a  junior  mortgage  upon  property 
owned  by  plaintiffs.   The  foreclosure  suit  v;as  filed 
October  30,  19^5,  and  the  decree  by  default  entered 
June  12,  1946.   A  ss.le  of  the  premises  by  the  master,  had  on 
July  9,  1946,  was  approved  by  the  court. 

An  answer  was  filed,  and  upon  a  he/  ring  by  the 
chancellor  a  decree  was  entered,  vacating  the  decree  of 
foreclosure  and  sale,  and  quashing  the  service  of  summons 
upon  the  plaintiffs  in  said  cause,  from  x^;hich  decree  this 
appeal  is  prosecuted. 

The  question  presented  is  ^^rhether  plaintiffs  made 
out  a  case  sufficient  to  overcome  the  return  of  service  by 
the  sheriff,  and  the  supporting  testimony  of  the  deputy 
who  claimed  to  have  served  the  vrrit. 

From  the  allegations  in  the  complaint  and  the 
proof  in  the  record  it  appears  that  the  summ9ns  in  the 
foreclosure  suit  was  returned  by  the  sheriff,  certifying 
that  it  was  served  on  the  defendants  therein  named 
(plaintiffs  in  this  case)  by  leaving  a  copy  thereof  x-rith  each 


2. 

Ox  the  said  defendants  personally  on  the  first  day  of 
November,  19^5«   The  address  of  the  defendants  noted  on  the 
>;rit  v;as  5312  South  Harlem  Avenue,   The  deputy  testifying 
said  that  he  went  to  that  address,  found  that  it  vras  the 
wrong  address,  and  that  counsel  for  plaintiffs  in  the  fore- 
closure suit  later  gave  him  another  address,  5311  South 
Harlem  Avenue,  which  again  was  the  wrong  addj?ess.   The 
undisputed  testimony  of  the  defendants  is  they  never  lived 
at  5312  or  5311  but  did  live  at  5309  South  Harlem  Avenue, 
which  x^ras  the  only  house  in  the  block. 

It  also  is  undisputed  that  on  August  19,  19^3>  €1  Judgment 
by  confession-  ■'■'as-  entered  in  the  >Iuuici;3al.  QoUr'cjof.    Chicago 
upoh  the  trust  deed  note  Involved  in  the  foreclosure  suit, 
and  that  as  soon  as  these  plaintiffs  learned  of  the  judgment 
entered  against  them  by  confession,  they  petitioned  the 
Municipal  Court  to  vo.cate  the  judgment,  setting  up  a  defense 
to  the  action.   The  judgment  was  vaco.ted,  and  the  suit 
thereafter  was  abandoned.   Following  the  abandonment  of  the 
suit  in  the  Municipal  Court,  defendants  filed  a  foreclosure 
proceeding  to  foreclose  the  same  junior  mortgage  on  July 
29,    19^^,  in  which  these  plaintiffs  were  served  as  defen- 
dants.  They  filed  an  answer,  setting  up  that  they  ov/ed 
only  §185  on  the  note  instead  of  the  amount  claimed, 
substantially  the  same  defense  they  had  set  up  in  the 
Municipal  Court  to  vacate  the  judgment  by  confession.  liiThile 
this  foreclosure  suit  was  pending,  defendant  brought  the 
second  foreclosure  suit  upon  the  same  junior  mortgage  and 
note,  in  whi«?h  the  questioned  service  of  summons  was  had. 
The  first  foreclosure  suit  referred  'to  was  not     ;  ■ 
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dismissed  until  1?  months  after  the  second  foreclosure 
suit  was  filed,  and  over  10  months  after  the  decree  of 
foreclosure  in  the  second  suit  was  entered.  Plaintiffs  did 
not  discover  the  existence  of  the  second,  foreclosure  suit 
and  the  decree  entered,  or  the  eale  had  to  satisfy  the  decree, 
until  shortly  before  the  instant  action  x-/as  brought.   They 
discovered  it  from  an  opinion  of  title  furnished  by  the  Chicago 
Title  and  Trust  Company  in  connection  x-/ith  their  payment 
of  the  first  mortgage  a.gainst  the  |)remises  and  their  desire 
to  obtain  a  release  thereof.   Each  of  the  plaintiffs  testified 
that  they  wove   never  served  in  the  second  foreclosure  action, 
and  that  neither  of  them  saw  the  bailiff  serve  any  summons 
on  the  pthor. 

The  authorities  are  clear  that  a  defendant  may  not, 
by  his  uncorroborated  testimony,  overcome  a  return  of  the 
sheriff. of  service  of  summons  upon  him,   Marnik  v,  Cusack, 
317.111,  362;  Stasel  v,  American  Home  iccurity  Corp,  362  111, 
350, 

In  the  instant  case  we  think  the  circumstances 
disclosed  sufficiently  supported  the  claim  of  plaintiffs 
that  they  xirere  never  served  .with  process.   The  deputy,  v/ho 
testified  more  than  three  years  after  the  alleged  service, 
and  who  presumably  had  served  many  writs  in  the  interim, 
did  not  satisfactorily  explain  why,  \-rhen   he  went  to  the. first 
address  noted  on  the  summons  and  found  it  to  be  vacant, 
he  did  not  inquire  at  the  house  directly  across  the  street, 
vrhere  the  plaintiffs  vfere  living,  but  instead  chose  to 
make  another  trip  on  another  day  follo^^ring  at  another  wrong 
number,  and  then  decided  to  inquire  at  the  only  house  in 


the  block  as  to  whether  plaintiffs  lived  there. 

It  is  significant  that  plaintiffs  in  the  Instant 
action  consistently  defended  against  the  confession  of 
judgment  when  they  discovered  that  such  a  juci^ment  had 
been  entered,  and  the  first  foreclosure  proceeding  when  they 
were  actually  served  v/ith  a  summons.    It  woulil  seem  most 
natural  they  would  defend  the  second  foreclosure  proceeding 
had  they  been  served  vrith  a  summons  and  not  allow 
the  property  to  go  to  sale.   Otherwise  ^^.  ©3a.  Aiaijyigt  22,  ~!J.9^7, 
would  they  pay  off  the  first  mortgage?   Such  is  not  the 
reasonable  and  normal  thing  to  expect,  if  plaintiffs  had  been 
served  and  knew  of  the  second  foreclosure  suit.  \'Ie,    therefore, 
conclude  that  the  chancellor  was  cori'ect  in  holding  that 
the  evidence  sufficiently  established  the  clpim  of  plain- 
tiffs they  had  not  been  served  v/ith  a  summons  in  the 
second  foreclosure  proceeding. 

We  ©annot  say  that  the.  decree  is  against  the 
manifest  weight  of  the  evidence.   Miller  v,  Pettongill, 
392  111.  117.   The  decree  is  affirmed. 

AFFIRMED, 
Tuohy,  P,  J.,  and  Nieneyor,  J» ,  concur. 
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HIRAM  WALKER  DISTRIBUTING  CO.,   ) 

Appellee, 

V. 

JOSEPH  GIACONE  and  ;;IKIFRED 
GIACONE,  doing  business  as 
LpCOLN  WINE  &  LIQUORS, 


On  Appeal  of  WINIFRED  GIACONE, 

Appellant, 


APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO. 


3  39  I.A.  2 


MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 
Defendant  Winifred  Giacone  entered  her  special 

appearance  and  motion  in  the  trial  court  to  vacate  the 
judgment  by  default  against  her  and  quash  the  return  of 
/  the  bailiff  of  service  of  summons  upon  her.   The  court 
denied  the  motion,  from  which  this  appeal  is  taken. 

The  return  of  the  bailiff  recited  that  he  served 
the  summons  upon  defendant  "at  his  usual  place  of  abode 
by  delivering  a  copy  thereof  with  a  Praecipe  and  statement 
of  claim  and  affidavit  attached  thereto,  *  *  *  to  Jos. 
Giacone  (husband)  a  person  of  his  family  of  the  age  of  ten 
years  or  upwards  and  informing  him  of  the  contents  thereof, 
and  certifying  that  he  sent  a  copy  of  the  writ  "by  mail  in 
a  sealed  envelooe  with  the  postage  fully  prepaid,  addressed 
to  said  defendant  Winifred  Giacone  at  her  usual  place  of 
abode  217  E.  36th  St.  in  the  City  of  Chicago." 

The  affidavit  filed  by  defendant  with  her  motion 
to  quash  alleged  that  at  the  time  of  the  supposed  service 
of  summons  by  delivering  the  same  to  defendant  Joseph 
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Glacone,  her  husband,  she  was  residing  separate  and  apart 
from  him,  at  2557  West  79th  Street,  Chicago,  and  did  not 
live  with  her  husband  or  with  any  other  member  of  the 
family  at  534  Soutii.Mllli®rd  Avenue  or  at  217  East  36th 
Street,  the  place  where  th*  said  summons  allegedly  was 
delivered  and  the  address  to  which  the  summons  was  mailed; 
that  neither  of  said  latter  addresses  was  her  usual  place 
of  abode,  but  at  said. time  her  only  place  of  abode  was 
2557  West  79th  Street.   The  counter-affidavit  filed  by 
plaintiff  admitted  that  defendant  Winifred  Giacone  lived 
at  2557  West  79^h  Street,  and  there  was  no  contradiction 
of  the  facts  alleged  in  defendant's  affidavit. 

In  that  state  of  the  record  the  court  should  have 
vacated  the  Judgment  entered  by  default  and  quashed  the 
return.  Such  service,  not  at  her  usual  place  of  abode, 
was  not  a  compliance  with  the  statute  (ill.  Rev,  Stat, 
1947,  Gh.  110,  Par.  137,  §13).  Upon  a  similar  state  of 
facts  we  held  in  Scobbie  v.  Burch,  337  111.  App,  656  (Abst.) 
the  service  should  have  been  quashed  and  the  Judgment  vacated. 
See  also  Mahler  v.  Segel,  333  111,  App.  138. 

Accordingly,  the  order  denying  the  motion  is 
reversed,  and  the  cause  is  remanded  with  directions  to 
vacate  the  Judgment  and  quash  the  service  of  summons. 


REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 


TUOHY,  P.J,  AND  NIEMEYER,  J.  CONCUR, 
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LOUISE  ARBirCKLE, 


,,^' 
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Appellee,     ) 

V, 

LILLIAN  SITEK  and  JOEiV  SITEK, 

Appellants, 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO. 


//r 


3  39  . 


MR.  JUSTICE  FEINBERC-  DELIVERED  THE  OPINION  OF  TPIE  COURT. 

Plaintiff  brought  this  action  to  recover  treble 
damages  under  the  Federal  Rent  Control  Law  of  June  30, 
1947,  as  amended,  for  rent  collected  by  defendants  from  the 
plaintiff  in  excess  of  the  maximum  rental  fixed  by  the 
Office  of  Price  Administration,  Rent  Control.  Division,  for  th's: 
premises  located  at  516-52^  Diversey  Parkv/ay,   There  was 
a  finding  by  the  court  in  favor  of  plaintiff  for  the  sum  of 
$1020  and  $100  attorney's  fees,  for  v/hich  judgment  was 
entered,  and  defendants  appeal. 

It  appears  from  the  evidence  that  the  building  in 
question  contained  27  apartments  with  two  basement  stores.  In 
19^2, the  then  owner  of  the  premises  registered  the  first  flooV 
apartment  at  No,  52^  as  housing  accomodations,  as  required  by 
the  Fedei-al  Rent  Control  Act,  and  the  ceiling  rental  was 
fixed  at  $71  per  month.   In  19^3,  the  then  ovmer  of. the 
building  remodeled  the  first  floor  apartment   at  No.  52^  by 
cutting  a  door  at  the  front  and  building  a  stairway  from  thp 
sidev;alk  to  the  doer  to  provide  an  entrance  from  the  street, 
Tho  defendants  acquired  title  In  July,  19^^t    ^^^   "the  plainr 
tiff  was  then  a  tenant  of  the  first _ floor  apartment  at  No, 
52A-  under  a  lease  dated  February  19,  19^^,  and  expiring 
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April  30,  19^6,  at  a  rental  of  $75  monthly,  the  lease 
providing  "Said  premises  to  be  used  as  ladies  Beauty 
Parlor  and  dwelling, "   The  defendants  gave  plaintiff  nev^ 
leases  from^May  1,  19^^-6,,  to  April  30,  19'^7,  and  Mo.y  1,  194?, 
to  April  30,  19^8,  at  a  rental  of  §100  per  mcnth,  said 
latter  leases  containing  the  provision  "Said  premises  shall 
be  used  a.s  a  Beauty  Shop  and  Living  Quarters  (Combined)," 
There  was  no  v;ritten  lease  after  April  30,  19^8,  but  the 
defendants  collected  rent  for  the  same  apartment  at  the  rate 
of  $125  per  month  for  the  months  of  September,  October 
and  November,   Thouc-,'h  the  defendants  sold  the  premises  on 
October  31»  19^3,  and  the  new  owner  took  possession  on 
November  1,  19^8,  yet  the  defendants  collected  the  rent 
for  November,  as  shotm  by  a  receipt  in  evidence,  dated 
November  '+,  19^8,  signed  by  defendant  Lillian  Sitelc,  cover- 
ing the  rent  from  November  1  to  November  3'^>  19^8, 

Defendants  purchased  the  property  in  19^^  with 
knowled^re  of  said  registration  of  the  apartment  in  question. 
They  made  leases  for  rent  in  excess  of  the  ceiling  fixed 
by  the  Price  Administrator,   They  continued  to  collect  the 
excess  rent  throughout  the  period  in  question,  and  the 
evidence  discloses  that  although  they  made  efforts  to  get  the 
apartment  occupied  by  pLaintiff  decontrolled  so  that  the 
Rent  Control-  Act  would  not  apply,  they  did  not  succeed 
in  obtaining  such  an  order  from  the  federal  authority. 
The  excess  rent  collected  above  the  ceiling  fixed  v/as  a 
violation  of  the  a.pplicable  section  of  the  statute.   Zalcer  v. 
La-pa.  332  111.  App.  602,   The  continued  collection  of  the 
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excess  rent,  throughout  the  effort  of  def endn.nts  to  have 
the  apartnent  decontrolled,  nade  out  a  prima  facie  case  of 
wilful  conduct  permitting:  recovery  of  treble  damages  and 
attorney's  fees  under  the  statute,   Zaker  v.  Laps.,  supra. 

Defendants  complain  that  the  tri,al  court  v;as  in  error 
in  computing  the  ajnormt  of  the  excess  charge.   The  computation 
made  by  the  court  for_  the  excess  charge  from  January,  19^3, 
through  October,  19^8,  v/as  ^29  per  month  for  8  months,  .    ■■ 
totaling  3232,  and  $^^■   for  2  months,  totaling  $108,  or  a 
grand  total  of  03^0,   The  treble  recovery  und:3r  the  statute 
v;ould_  allow  total  damages  of  ol020,  the  amount  found  by  the 
court.   This  did  not  include  the  month  of  November,  19^1-3, 

Complaint  is  made  that  the  court  refused  to  receive 
in  evidence  various  exhibits  offered  by  defendants.   An 
examination  of  them  makes  it  clear  that  they  were  irrelevant 
to  the  issue. 

We  think  the  judgment  of  the  Municipal  Court  is 
correct,  and  accordingly  it  is  affirmed, 

AFFIRMED, 
Tuohy,  P,  J,,  and  Hlemeyer,  J,,  concur. 
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RUTK  SCHUESSLER, 


Appellant, 


V, 


CHARLES  J.  WOLLIN, 

Appellee, 


APPEAL  FROM  y.UNICIPAL 
COURT  OF  CHICAGO 


I'Pi.  JUSTICE  IIIEI4EYER  DELIVERED  THE  OPIMIOM  OF  THE  COURT. 


Plaintiff  appeals  from  an  adverse  judgment  entered 
on  a  verdict  in  her  forcible  detainer  action  to  recover 
possession  of  a  retail  stcre  room  and  connecting  5-'^ooni 
apartment,  classified  hy   the  Federo,l  Housing  Expediter 
as  a  residence  unit.   The  principal  question  involved  on 
the  a-o-oeal  is  whether  the  evidence  supports  the  voi-dict. 

The  premises  involved  constitute  the  first  floor 
of  a  two  story  building  with  two  apartments  on  the  second 
floor.   At  the  time  defendant  became  a  tenant  the  property 
was  held  by  a  trustee  for  the  benefit  of  plaintiff,  her 
father  and  her  brother.   The  latter  occupied  one  of  the 
flats  on  the  second  floor.   Judgment  for  possession  as  to 
the  other  second  floor  flat  had  been  obtained  to  provide 
living  quarters  for  the  father,  but  the  tenant  had  not 
been  dispossessed.   Prior  to  the  institution  of  this  suit 
the  father  transferred  his  interest  to  plaintiff  and  her 
brother,  and  a  deed  from  the  trustee  to  them  was  eXeQ\it§4 
and  deliverea..   Origino.lly  defendant  paid  $5^   a.  month  for 
the  premises  occupied  by  himself  and  his  family.   At  the 
time  vxhcn  the  Rent  Control  Act  had  lapsed  a  forcible 


2* 

detainer  suit  was^  instltutocl  by  the  father  for  possession 
of  the  store  room,  and  as  a  result  of  negotiations  defendant 
entered  into  a  one  year  lease  at  the  monthly  rental  of 
$85,   Upon  the  termination  of  this  lease  he  became  a  month 
to  month  tenant.   Thereafter  defendant  brought  an  o.ction 
under  the  federal  i''ent  control  act  for  trebble  damages 
because  of  the  increased  rental  imposed  upon  him,  ^ The 
present  suit,  brought  in  the  name  of  the  plaintiff,  one 
of  the  joint  oi-msis  of  the  property,  is  based  upon  her 
claim  of  a  desire  to  occupy  the  premises  for  herself  and 
family,  consisting  of  a  child  '.n  its  second  year,  a  child 
in.  esse  and  her  husband,  and  the  intention  to  use  the 
store  room  as  a  place  of  business  for  the  husband,  a  dental 
technician.   She  testified  to  facts  supporting  her  claim 
of  good  faith  in  vranting  possession  for  living  quarters. 
This  action  is  directed  by  plaintiff's  father.   Defendant 
presented  testimony  of  an  offer  to  permit  him  to  remain 
in  the  premises  on  the  payment  of  .'?125  per  month.   Plaintiff's 
witnesses  deny  this  offer  and  say  that  the  statement  made 
was  that  pla.intiff  would  be  obliged  to  pay  $125  pei'  nonth 
to  get  similar  quarters.   Objection  is  made  to  the  reception 
of  this  testimony,   ¥e  consider  it. competent  upon  the 
question  of  plaintiff's  good  faith,   Nofrec  v,  Leonard, 
327  111.  App,  1^3,   The  facts  and  circumstances  in  evidence 
tend  to  support  defendant's  claim  of  want  of  good  faith 
on  the, part  of  plaintiff  and  an  effort  to  secure  a  higher 
rental.   The  Jury  was  the  judge  of  the  truth  of  the  testimony 


3. 

or7ferod  and  Tjhether  or  not   plo.intlff  was  acting  In  good 
faith.   The  vordict  is  not  against  the  rao.nifost  weight 
of  the  evidence  and  must  be  sustained. 
The  judgment  is  affirmed, 

AFFIEI^KD, 

rf  •  •    .  4  4  • 

Tuohy,  P,  J, ,  and  Feinberg,  J, ,  concur. 
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In  the  Matter  of  the  Estate  of  ) 
Sarah  Hart,  Deceased,  ) 


JOHN  HART,  '      ) 

Appellant,      J 

V,  )   APPEAL  FROM 

)   CIRCUIT  COURT 
CHARLES  J.  RSILLY  and  MARIE     )   COOK  COUNTY 
I-IANZKE,  Executors  of  the  Estate  ) 

of  Sarah  Hart,  Deceased.        )  O 

Appellees.      )  '         O  H   0 

) 

MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT, 

Petitioner  appeals  from  an  order  of  the  Circuit 
court  on  appeal  from  the  Probate  court  denying  his  claim 
against  the  estate  of  his  deceased  wife  for  reimbursement 
for  money  expended  by  him  in  the  payment  of  a  bill  for 
undertaking  services  and  for  the  burial  of  his  deceaBel 
wife,  and  money  expended  for  physician  and  surgeon  fees, 
hospita,l  and  nurses'  bills  rendered  the  deceased  in  her  last 
illness  and  paid  by  petitioner  after  her  death. 

The  deceased  died  testate  January  lb,  19^■7»      On 
July  9>  1936  she  obtr.ined  a  decree  for  separate  maintenance 
in  which  petitioner  was  directed  to  malce  certain  payments 
in  respect  to  the  operation  of  and  the  incumbranceG  upon 

certain  real  estate  ovmed  in  Joint  tenancy  and  to  make  certain 

the 
semi-monthly  payments  to  deceased  until^ further  order  of 

the  court.   This  order  was  not  vacated  or  altered  by  any 

subsequent  court  action,   Hov/cver,  evidence  offered  on 
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behalf  of  respondents  is  sufficient  to  Justify  a  finding 
that  subsequent  to  the  entry  of  the  order  the  parties  resumed 
their  marital  relations  and  lived  together  and  were  living 
together  at  the  time  of  decedent's  death.   JJhis  resumption. 
of  the  marital  relation^ abrogated  the  decree.  Van  Dolman  v. 
Van  Dolman,  378  111.  98,  lO^^;   Ahl strand  v,  Ahlstrand. 
329  111.  App,  2^2  (abst,).   In  19^^  the  deceased  executed 
a  V7ill,  which  was  s.Oialtted.   to  probate  in  the  Probate  court 
of  Code  county,  by  the  first  paz'^agraph  of  which  she  directed, 
"In  the  event  my  husband,  John  Hajrt,  shall  survive  me  a^ 
and  does  not  do  so,  I  order  and  direct  that  my  executrix 
hereinafter  named  pay  all  my  Just  debts  and  funeral  expenses 
as  soon  after  my  death  as  conveniently  may  be, "  On  April 
25,  19^7  petitioner  filed  his  renunciation  under  the  vrill  and 
theroaftor  filed  his  claim  for  reimbursement  for  the  moneys 
expended  as  above  stated.   The  expenditure  of  the  money 
for  the  purposes  claimed  is  admitted.   The  primary  lin.bility 
of  a  husband,  not  living  separate  and  apart  from  his  wife 
under  a  decree  of  separate  maintenance,  for  the  expenses 
involved,  herein  Is  woll  established,   Q-ustin.  v,  Bryden,  205 
111.  App.  204;  VJeinstein  v.  Lotsoff,  232  111,.  App.  566, 
He  can  not  compel  reimbursBinent  by  the.  estate. 
The  order  appealed  from  is  affirmed. 


AFFIBIffiD, 
Tuohy,  P.  J,  and  Feinberg,  J,,  concur. 
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RUTH' I.    OTT  LEICHTFIlLD,    Individu- 
ally,   and  as  Aclmltlistratcx*  of   the' 
Estate   of  William  Paul  Leichtfeld, 
Deceased, 

Appellant, 


V, 


EUGEN2  E.  DORIIBAUGH,  Executor  of 
Estate  of  Anna  Leichtfeld, 
Deceased, 

Appellee, 


APPEAL  FROM  CIRCUIT 
COURT  COOK  COUNTY 


31 


im,    JUSTICE  NIEMSYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  appeals  from  an  order  entered  on  June  17, 
— ^    19^9   in  I'.'-hich  tho  court  refused,  to  vacate  an  order  dismissing 
said  cause  entered  May  19,  19'^''9. 

Plaintiff  filed  various  complaints  and  petitions,  i-rhich 
v/ere  dismissed  or  denied  by  the  court.   From  the  various 
pleadings,  petitions  and  affidavits  it  appears  that  plain- 
tiff is  the  widov  of  and  adj^ainistratrix  of  the  estate  of 
VJ"illiam  Paul  Leichtfeld,  who  died  in  1934j  that  decedent 
t-ras  then  a  partner  with  his  father,  VJ,  F,  Leichtfeld, 
in  a  retail  habcrdaelier7; that  shortly  before  decedent's 
death  plsantiff  filed  suit  for  cavorce,  and  in  order  to 
defeat  her  claim  for  support,  etc.,  decedent's  interest  in 
the  haberdashery  was  fraudulently  transferred  to  his  father; 
because  of  the  fleo.th  of  decedent  the  divorce  suit  was 
dismissed.   Plaintiff  at  various  times  employed  law^'ors 
to  search  for  assets. belonging  to  decedent's  estate,  but 
none  T/ere  cilscovered.   The  father  died  about  8  years  after 
the  death  of  his  son,  and  his  wife,  Anna  Leichtfeld,  died 
in  19^7.   Thereafter  letters  of  administration  v/ere  issued 


y 
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In  decedent's  estate  and  this  litigation  instituted  to 
recover  from  the  estate  of  Anna  Leichtfeld  property  claimed 
to  have  been  the  property  of  her  son  and  to  have  been 
transmitted  to  her  through  her  deceased  husband  as  the 
result  of  the  alleged  fraudulent  transactions  in  1934- 
in  the  lifetime  of  her  son. 

Whatever  right  of  action  plaintiff . nay  have  had, 
e.ccrued  on  the  death  of  her  husband  in  193^.   The  alleged 
partnership  botween  him  and  his  father  was  dissolved  by 
his  death  (sec,  31,  Partnership,  111,  Rev,  Stat,  19^9> 
;  chap,  106  1/2)  and  a  rig'ht  to  an  account  of  his  interest 
i^  against  the  father  as  surviving  partner  accrued  to  the 
legal  representatives  of  decedent,   (Sec,  ^3« ) .  This  action 
should  have  been. brought  within  5  years.   (Sec,  I5, 
Limitations,  111.  Rev,  Stat,  19^-9,  chap,  33,  par,  I6, ) 
^Plaintiff  having  neglected  the  institution  of  suit  for  more 
tha.n  13  years,  the.  court  properly  struck  the  petition  and 
dismissed  the  suit. 

The  Judgment  is  affirmed. 

AFFIRMED, 
Tuohy,  P.  J. ,  and  Feinberg,  J, ,  concur. 
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Agenda  Ko»    1. 


IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT. 


FEBRUARY  TERM,  A.  D.  19it.9, 


a9I.A.  8?6 


DOROTHEA  L.  BARTZSN, 

Plaintiff  (Petitioner), 


vs. 


JOSEPH  RAYMOND  BARTZEN, 

Defendant  (Respondent). 


Petition  for  Leave  to 
Appeal  from  the  Cir- 
cuit CoTort  of  Lake 
County. 


I 


WDLPE,—   P.  J. 

\  In  December  l^kl,   Dorothea  L.  Bartzen  filed  a  complaint 

in  the  Circuit  Court  of  Lake  County,  against  her  husband,  Joseph 
Raymond  Bartzen  for  a  divorce.   In  her  petition  she  alleges  that 
they  were  married  in  August  192i|.,  and  since  that  time  she  was  a 
true  and  affectionate  wife;  that  four  children  were  bom  to  them; 
two  of  them  are  now  of  age  and  two  are  minors,  the  younger  an 
infant  of  fifteen  months  of  age;  that  she  has  the  care  and  custody 
of  said  minor  children. 

The  complaint  alleges  that  the  defendant,  Joseph  Raymond 
Bartzen,  had  been  guilty  of  extreme  and  repeated  cruelty  towards 
her;  that  he  struck  the  plaintiff  on  August  25,  19i|-5»  and  Inflicted 
serious  Injuries  upon  her;  that  he  violently  assaulted  the  plaintiff 
on  October  1,  1914-5,  and  again  on  October  9,  19^1-7,  and  on  December 
21,  19i|-7;  that  on  account  of  the  mistreatment  of  the  defendant, 
the  plaintiff  was  compelled  to  leave  her  husband  on  December  I4., 
19l|-7.   She  asked  for  the  care  and  custody  of  David  Bartzen,  the 
son,  seventeen  years  old,  and  Juliette  Bartzen,  age  fifteen  months. 
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She  prays  for  a  divcfl?ce  and  also  an  accoimting  of  the   Joint 
tenancy  of  certain  property. 

The  defendant  filed  his  answer  in  Milch  he   admits  the 
jvirlsdictional  requirements,  the  marriage  and   the  birth  of  the 
children  and  their  ages.     He  denies  that   the  plaintiff  is  a  fit 
and   proper  person  to  have  the   care  and   custody  of   the  minor 
children,   and  says  that  David  Bartzen  is   living  vd.th  him.      The 
answer  further  says  that  the  plaintiff  wrongfully  and   vdthout 
just   cause  on  December  l\.,    19k-7t   left,  and  deserted  the    defendant; 
that   the  defendant  has  at  all  times  been  ready,    willing  and  able 
to  support  Juliette  Bartzen,    the  youngest  child  at  home.     He 
denies  the  allegations  and  charge  of   cruelty.     He  alleges  he 
has  treated  his  wife  as  a   true,   dutiful  and  affectionate  husband, 
and  has   always  provided  her  with  funds  vdthin  the  liraits  of  Ms 
income  and  financial  ability.     The  plaintiff  filed  a  reply  to  the 
defendant's  answer. 

At  the  October  Term,    19li-8,   of  the  Circuit   Court  the  case 
came  on  for    a  hearirg  before  the   Coiort  \d.thout   a  Jury,     After 

1    1    hearing  evidence  of  both  for  the  plaintiff  and   the  defendant, 

(    / 

the  Court  entered  a  decree  finding   the   Issues  against  the  plain- 
tiff and  in  favor  of  the  defendant,    and  dismissed  tlie  bill  for 

I    '    want  of   equity. 

It  will  be  observed  that  the  defendant  did  not   file  a 
cross   complaint,  but   relied  v*iolly  upon  his  answer  to   the   complaint, 
and  did  not  ask  for   any  affirmative  relief.      In  the  decree  the 
Court  further  finds  that  Dorothea  L,   Bartzen  vdlfully  and  without 
A  Just   cause  deserted  the  defendant,    Joseph  Raymond  Bartzen;    that 
she  is  not   a  fit  and   proper  person  to  have  the  care  and  custody 
of  the  minor  children,   and   that  the  husband,    Joseph  Raymond  Bartzen, 
is  the  proper  person   to   have  the  care  and  custody  of   said  minor 
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children.   In  a  suit  for  a  divorce  nifaere  there  are  minor  children 
Involved,  and  the  bill  is  dismissed  for  want  of  equity,  the  Court 
is  without  power  to  laake  any  ruling  in  regard  to  the  custody  of 
the  minor  children.  Thomas  vs.  Thomas,  2^0  111,  Page  3^.  VVe 
think  the  decree  is  further  erroneous  In  making  findings  of  fact, 
especially  that  Dorothea  L.  Bartzon  had  wilfully  and  without  just 
cause  deserted  her  husband.   It  is  incumbent  upon  her  to  prove 
her  case,  and  if  she  failed  to  do  so,  the  only  order  of  Court 
that  was  necessary  was  to  dismiss  the  complaint  for  v^ant  of 
equity  without  any  finding  of  fact  whatsoever. 

Dorothea  L.  Bartzen  testified  on  her  own  behalf,  and  she 
swore  to  each  and  everyone  of  the    acts  of  cruelty  charged  in 
her  complaint.  David  Bartzen,  a  son,  (whom  the  defendant  says 
is  living  with  him,)  corroborated  some  of  the  acts  of  cruelty, 
James  Raymond  Bartzen,  another  son,  corroborated  several  acts 
of  cruelty  of  the  father  toward  the  mother.  Adelle  Lloyd,  the 
mother  of  the  plaintiff,  corroborated  one  act  of  cruelty,   Joarin 
Zander  corroborated  several  acts  of  cruelty  of  her  father  toward 
the  mother.  The  defendant  denied  all  acts  of  cruelty  on  his 
part  toward  the  wife.  He  had  witnesses  to  testify  that  they  had 
seen  the  parties  out  together,  and  that  both,  the  plaintiff  and 
defendant  had  perhaps  drunk  too  many  highballs  and  there  v/ere 
some  harsh  words  from  the  plaintiff  to  the  defendant,  but  there 
is  no  word  of  testimony  that  she  ever  stmick  him,  or  threatened 
to  strike  him. 

In  answer  to  the  question  "viiat  has  Dorothea's  conduct  been 
tov/ard  you  dvtring  the  twenty-three  years  you  have  been  married  to 
her?"  Defendant's  answer:   "She  has  always  conducted  herself  as 
a  wife  ordinarily  conducted  herself.   We  have  known  each  other 
since  we  have  been  about  eight  years  old,   I  suppose  she  did  as 
any  other  wife,"  She  did  her  duties  as  any  other  wife  would. 
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She  always   took  good  care  of   the   children.      The  children  v/ere 
healthy.      They  were  all  well-dressed  and  well-fed," 

It  is  with  great  reluctance  that  an  Appellate  Court  will 
rever'se  the  findings  of  a  trial  covirt  upon  questions  of  fact, 
'"''  but  under  the  evidence  as  disclosed  In  this  record.  It  is  our 
conclusion  that  the  trial  court  ei'red  in  disnisslng  the  plaln- 
^'l  tiff's  bill  for  want  of  equity,  but  should  have  granted  her  a 
divorce,  as  prayed  for  in  her  complaint.  The  judgment  of  the 
trial   court  is  reversed  and   the    cause  remanded. 

judgment  reversed  and  cause  remanded. 
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Dove,  J. 

Donald  F.  Rogers,  appellant,  filed  this  action  in  the 
County  Court  of  Lake  County  against  appellee,  Irene  C.  Enzinger, 
to  recover  the  unpaid  balance  due  him  under  a  written  contract 
wherein  he  was  employed  by  appellee  to  remove  certain  trees  from 
a  thirty-five  acre  wooded  estate  owned  by  her,  to  prune  other 
'  trees  located  thereon,  to  remove  weed  growths  therefrom,  to  cut 
•-  back  certain  shriibby  and  to  conduct  protective  burning  of  the  main 
lawn  of  her  premises  together  with  other  work  thereon  which  was 
minor  in  character.   The  work  was  done  in  the  month  of  October, 
1946,  and  the  agreed  sum  to  be  paid  the  plaintiff  for  his  services 
was  One  Thousand  Three  Dollars . 

The  complaint  alle*ged  that  the  plaintiff  had  perfonned 
all  of  the  work  so  agreed  upon  in  a  good  and  workmanlike  manner 
and  had  been  paid  on  his  said  contract  the  sum  of  Seven  Hundred 
Fifty  Dollars  and  that  there  was  a  balance  due  him  of  Two  Hundred 
Fifty-three  Dollars,  for  which  he  demanded  judgment.   The  Answer 
admitted  the  execution  of  the  written  contract  but  denied  that  the 
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work  had  been  done  In  a  good  and  workmanlike  manner  and 
alleged  that,  In  doing  the  work,  valuable  plantings,  trees  and 
other  property  of  the  defendant  were  killed  or  damaged.   The  Answer 
denied  that  the  plaintiff  was  entitled  to  the  balance  due  under  the 
contract. 

The  defendant  also  filed  a  counterclaim  in  which  she  set 
up  the  written  contract  and  then  alleged  that  appellant  was  guilty 
of  certain  apecific  charges  of  negligence  and  carelessness  in  the 
performance  of  his  contract,  the  principal  charge  of  negligence  and 
carelessness  relied  upon  being  damage  to  certain  trees  on  her  prop- 
erty as  a  result  of  the  alleged  negligent  manner  in  which  the  appel- 
lant conducted  the  protective  burning  agreed  upon  in  the  contract. 
She  demanded  judgment  against  appellant  in  the  sum  of  Two  Thousand 
Dollars.  Appellant  answered,  denying  the  allegations  of  negligence 
and  carelessness  in  the  performance  of  his  duties  under  the  contract, 

The  issues  thus  made  were  submitted  to  the  Courts  % 

a  Jury  having  been  waived,  resulting  in  a  finding  that  the  plaintiff 
had  established  the  allegations  of  his  complaint  so  far  as  the  bal- 
ance due  under  the  written  contract  was  concerned  and  that  such 
balance  should  be  credited, as  an  offset,  against  the  damages  which 
the  Court  found  were  due  defendant  on  her  counterclaim.  The  Court 
further  found  that  defendant  had  sustained  damages  to  her  property 
in  the  sum  of  Twelve  Hundred  Fifty  Dollars  against  which  the  balance 
due  appellant  on  his  contract  in  the  amount  of  Two  Hundred  Fifty- 
three  Dollars  should  be  credited,  leaving  Nine  Hundred  Ninety-seven 
Dollars  due  defendant  for  which  sum  Judgment  was  rendered  and 
plaintiff  prosecutes  this  appeal  to  reverse  that  judgment. 

At  the  outset  it  is  necessary  to  determine  a  question 
relating  to  the  pleadings.   The  appellant  contends  that  appellee's 
cause  of  action  is  based  on  negligence  and  since  there  was  no 
allegation  in  the  counterclaim  of  due  care  on  the  part  of  appellee, 
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h,    and  no  prQOf  of  due  care  made  upon  the  hearing,  the  counterclaim 

failed  to  state  a  cause  of  action  and  the  Judgment  of  the  trial 
1 

court  did  not  cure  this  deficiency.  Appellee's  position  Is  that 

the  proceeding  Is  ex  contractu  and  that  under  her  theory  of  the  case 
the  pleadings  properly  stated  a  cause  of  action  without  an  allega- 
tion of  due  care  on  her  part.   The  difference  between  proceedings 
ex  contractu  and  ex  delicto  la  stated  in  Schneider  vs.  Pt .  Dearborn 
Casualty  Underwriters,  258  111.  App.  58  at  page  63  where  the  court 
says:   "To  determine  the  form  of  redress,  whether  ex  contractu  or 
ex  delicto,  it  is  necessary  to  ascertain  the  source  or  origin  of 
the  duty  which  it  is  alleged  has  been  breached.   38  Cyc .  426.  The 
relation  of  the  parties  being  solely  contractual,  their  duties 
arise  out  of  the  insurance  policy  and  such  other  duties  which  the 
law  Imposes  upon  them  because  of  such  relation.  We  think  the  gen- 
eral rule  applicable  to  the  relation  of  the  parties  to  this  action 
Is  well  stated  in  the  case  of  Attleboro  Mfg.  Go.  v.  Frankfort  Marine, 
Accident  &   Plate  Glass  Ins.  Co.,  240  Fed.  573.   In  this  case  the 
U.  S.  Circuit  Court  of  Appeals  say:   'It  is  a  well  recognized  rule 
that,  where  the  only  relation  between  the  parties  IS  contractual, 
the  liability  of  one  to  the  other,  in  an  action  of  tort  for  negli- 
gence .  must  arise  out  of  some  positive  duty  which  the  law  imposes 
because  of  the  relationship  or  because  of  the  negligent  manner  in 
which  some  act  which  the  contract  P2?ovidea  for  is  done ,  and  that 
the  mere  breach  of  an  executory  contract,  where  there  is  no  general 
duty,  is  not  the  basis  of  such  an  action.'   This  general  rule  is 
recognized  in  the  case  of  Nevin  V.  Pullman  Palace  Gar  Oo . ,  106 
111.  222,223,  where  it  is  held  that  the  general  principle  is, 
that  where  the  duty  for  the  breach  of  which  the  action  is  brought 
would  not  be  implied  by  law  by  reason  of  the  relation  of  the  parties, 
whether  such  relation  arose  out  of  the  contract  or  not,  and  its 
existence  depends  solely  upon  the  fact  that  It  has  been  expressly 

stipulated  for,  the  remedy  is  in  contract  and  not  in  tort." 
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We  do  not  think  that  the  result  In  this  case  will  be  any 
different  irrespective  of  whether  the  oounterclalni  be  regarded  as 
based  on  contract  or  on  tort.  In  our  opinion,  there  were  sufficient 
facts  alleged  in  the  pleadings  to  Justify  the  inference  of  due  care 
on  the  part  of  the  appellee.  For  instance,  it  la  alleged  in  the 
.   complaint  that  the  appellant  had  been  engaged  in  tree  surgery  and 
\   landscaping  work  in  the  City  of  Lake  Forest,  Illinois,  for  many  years, 
which  allegation  was  admitted  by  appellee  in  her  pleadings.  Further 
the  proof  showed  that  he  had  been  engaged  in  said  business  in  the 
City  of  Lake  Forest  for  twenty-six  years.  When  appellee  hired  a 
man  with  such  experience  to  do  the  work  contracted  for,  a  well-founded 
inference  of  due  care  on  her  part  for  the  protection  of  her  property 
arises.  It  also  appears  that  she  employed  a  caretaker  to  oversee  the 
same  and  in  our  opinion  the  proof  shows  due  care  on  her  part  and  any 
failure  to  allege  the  same  is  cured  by  the  Judgment.   It  is  also  to 
be  noted  that  appellant  made  no  effort  to  teat  the  sufficiency  of 
the  counterclaim  by  a  motion  to  dismiss,  and  having  failed  to  do  so, 
it  la  too  late,  in  the  absence  of  a  total  failure  to  either  state  a 
cause  of  action  or  prove  one,  to  raise  this  point  for  the  first  time 
in  this  Court, 

It  Is  inelBted  by  counsel  for  appellant  that  the  Judgment 
of  the  trial  Court  is  not  sustained  by  the  evidence  and  is  contrary 
to  the  manifest  weight  of  the  evidence.  Inasmuch  as  this  case  must 
be  reversed  because  of  the  failure  to  follow  the  proper  rule  relat- 
ing to  the  measure  of  damages,  it  is  not  necessary  for  us  to  set  out 
in  detail  the  evidence  produced  at  the  hearing  nor  to  comment  on  the 
wei^t  of  the  same.  The  Record  shows  that  appellee  called  Roy  F.  Glavey 
as  a  witness,  and  he  testified  that  at  the  tlrae  of  the  trial  he  was 
41  years  of  age  and  had  been  engaged  In  the  nursery  business  in  the 
vicinity  of  appellee's  property  for  the  past  twenty-four  years.  He 
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stated  that  he  examined  the  premises  of  the  appellee  in  about  the 
month  of  H&y ,   1943,  at  which  time  he  found  four  large  American  Ash 
tree^  fourteen  Inches  In  diameter,  and  one,  eighteen  inches  In  dia- 
meter, each  being  approximately  fifty  feet  tall,  and  one  large 
Catalpa  tree,  which  were  dead,  and  he  expressed  his  opinion  that 
they  had  died  from  burning  and  that  they  were  located  in  the  area 
where  the  protective  burning  by  the  appellant  had  been  done. 
Mr.  Clavey  was  then  asked  this  question,  "In  your  experience  as  a 
nursery  man,  what  is  your  opinion  of  the  value  of  a  fourteen-inch 
American  Ash  tree  in  a  live  and  healthy  condition  in  the  vicinity 
and  on  that  place  in  Lake  County  in  September,  1946?"  ^er  counsel's 
objection,  the  witness  was  permitted  to  answer:   "Three  Hundred 
Seventy-five  Dollars  each."  He  wns  asked  a  eirailer  question  with 
regard  to  the  other  American  Ash  ?ree,  eighteen  inches  in  diameter, 
and  the  Catalpa  tree  and  over  counsel's  objection,  gave  it  as  his 
opinion  that  the  American  Ash  tree's  value  was  Five  Hundred  Twenty- 
five  Dollars  and  the  Catalpa  tree's  value  was  Four  Hundred  Fifty 
Dollars  in  September,  1946.  This  was  all  the  evidence  introduced 
\j     by  either  party  on  the  Question  of  damages. 

Oollins  V.  Illinoie  Central  H.R.  Co.,  161  111.  App.  95, 
was  an  action  to  recover  damages  resulting  to  the  plaintiff  from  a 
fire  originating  on  the  right  of  way  of  the  defendant  and  spreading 
to  the  lands  of  the  plaintiff  where  his  fence,  meadow  and  fruit  trees 
were  burned.  Upon  the  trial  evidence  as  to  the  value  of  the  trees 
was  admitted  and  in  the  course  of  its  opinion  the  Court,  on  Page  96, 
said:   "The  true  raeaeure  of  damages  in  a  case  of  this  sort  is  the 
difference  in  the  value  of  the  land  before  and  after  the  fire.  L.  E* 
&   St.  L.  Con.  R.H.  Go.  v.  Spencer,  149  111.  97;  Same,  47  111.  App. 
503;  I.C.R.R.  Co  v.  Alraon,  100  111.  App.  530;  C.  &  A.  R.R.  v.  Davis, 
74  111.  App.  595.  We  are  aware  a  different  rule  obtains  in  some 
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Jurisdiotiona  where  It  has  been  Ixeld  that  the  measure  of  damages  for 
negligent  destruction  of  and  Injury  to  fruit  trees  Is  the  value  of 
those  destroyed  and  the  difference  In  value  of  those  Injured  before 
and  after  the  Injury,  and  not  the  difference  In  the  value  of  the 
land  on  which  they  stood  before  and  after  the  Injury,  but  this  is 
not  the  rule  in  this  State.  *• 

In  the  annotation  following  the  report  of  the  case  of 
Jefferson  Lumber  Oompany  v.  Berry,  an  Alabama  case  reported  In  161 
A.L.R.  544,  It  Is  said  (P. 598)  "By  the  great  weight  of  authority 
the  p3?oper  measure  of  damage  for  the  destruction  of  or  Injury  to  orna- 
mental or  shade  trees  and  shrubs  Is  the  difference  In  the  value  of 
the  property  Immediately  before  and  Immediately  after  the  act  com- 
plained of,  or  the  amount  of  depreciation."  Dwlght  v.  Elalre, 
Cortland  &   Northern  a.  Co.,  a  case  decided  by  the  Court  of  Appeals 
of  New  York  and  reported  In  15  L.R.A,  612,  held  that  the  correct 
measure  of  damages  for  destruction  by  fire  of  fruit  trees  Is  the 
difference  between  the  value  of  the  realty  before  and  after  such 
destniotlon,  and  In  the  course  of  Its  opinion  tae  Court,  at  Page  613, 
Bald;   •'The  same  rule  prevails  as  to  shade  trees,  which,  although, 
fully  developed,  may  add  a  further  value  to  the  freehold  for  ornamental 
purposes  or  in  furnishing  shade  to  atock.  Nixon  v.  Stlllwell,  23  N.Y. 
S.H.  474,  and  cases  cited  supra.  The  current  of  authority  is  to  the 
effect  that,  fruit  trees  and  ornaaental  or  growing  trees  are  subject 
to  the  same  rule." 

The  evidence  in  this  record  discloses  that  the-re^ninety- 
nlne  trees  on  the  thirty-five  acre  woodland  estate  owned  by  appellee 
and  which  is  the  subject  of  this  controversy.  The  testimony  of  the 
witness  on  the  question  of  damages  is  in  no  way  correlated  to  the 
entire  premises,  as  it  should  be.  The  total  damages  sustained  by 
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appellee  according  to  Mr.  Clavey's  testimony  was  Tvrenty-four 
Hundred  Seventy-five  Dollars,   which  sum  represented  the  value  of 
the  six  trees  a'tout  which  he  was  ©.skecl  to  jijivs  his  opinion.     The 
trial  court  found  that  appellee  sustained  damages  in  the  amount  of 
Twelve  Hundred  Fifty  Dollars  against  which  a  credit  of  Two  Hundred 
Fifty-three  Dollars  due  appellant  under  his  contract  was  allowed. 
There   Is  no  evidence  to  sustain  this  finding.     The  Judgment  baaed 
tii^reon  must^ttoesp^an^megwls  theref orej  be  reversed  and  the  cause  Is 
remanded  to  the  Ooiaity  Court  for  a  new  trial. 

Judgment  reversed  and  cause  remanded. 
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IN  THE  T\ 

APPELLATE  COURT  OP  ILLINOIS 

I  y 

SECOl©  DISTRICT.  J^ 


\ 


OCTOBER  TERM,    A.    D.    19i|-9. 


OTIS  L.    TANIffiR, 

Plaintiff -Appellee, 


vs. 


CHARLES  M.    PALMER, 

Defendant-Appellant . 


Appeal  from 
Circuit  Court, 
McHenry  County. 


PER   CURIAM 

On  June   26,    19lj.l,   the  plaintiff,    Otis   L.   Tanner,    and 
his  hired  man,   Vifayne   Robertson,    were  working  in   a  hayfleld 
adjacent  to   a  public  road.     The  defendant,    Charles  M.    Palmer, 
and   a  nephew  and  another  young  lad  about    sixteen  years  of   age, 
were  in  Palmer's  automobile   driving  towards  Palmer's  farm. 
Palmer  stopped  his   car  and  got    out    and   walked  towards   vihere 
Tanner  was   working.      Tanner  quit  his   work  and  started  towards 
Palmer.      Palmer   told   Tanner  that   he   wanted  him  to  keep  his   pigs 
out   of  his  field.      Tanner  replied  that  his  pigs  were  not,    or 
had  not   been  in  Palmer's  field.      He   asked  Palm.er    to    stop   to    see 
his   dad,   as  he  wanted   to    see  him  anyway.      Palmer   said,    "I   don't 
have  to  run  after  jovir   father,    I  don't  have  to    take   orders   from 
him,"   then,    "God  damn  him  and  you  too."     Palmer  then  got    into 
his  own  car,    drove  down  the   road  a  short  way  to  a  lane   leading 
back  to   some  farm  building  fifteen  or   twenty  rods  from  the   road, 
which  was  on  his   own  premises.      Before  Palmer   left.    Tanner   said 
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to  Palmer,    "Key,    wait.      That   isn't   so.      Walt   a  minute.      Come 
back  here,"   but  Palmer  paid  no  attention    and  drove  on  in  his   car 
up  to  his  own  building.     After  Palmer   left.   Tanner  went   to  his 
father's  home,   vshich  was  a  short  distance  from  #iere  he  was  work- 
ing,   got  his    car   and   came  back  to    vihere    Wayne   Robertson  was  working, 
and  told  him  to   get  Into  the    automobile   and  bring   his  pitchfork, 
he   was  going  over   to   have  Palmer,    (\#io   Is    an  uncle  by  marriage 
of  Tanner,)    apologize,      Robertson  got    into   the  car  with  his 
pitchfork,   then  Tanner  drove   the   car  into   the   premises  up  to 
the  place  where  Palmer  and   the    two  boys   were  doing   some  work. 
Prom  here  on,   what  happened  over  at   the   Palmer  place  is   not 
clear  from  the  evidence,   but  Palmer   struck  Tanner  on  the  head 
with  a  hammer,    and   badly  injured  him. 

On  July  21,    19^1-2,   Tanner  brought   suit  against  Palmer 
in  the   Circuit   Court  of   McHenry  Coixnty,    for    tlie  damage  he    sus- 
tained by  reason  of    Paliaer  hitting  him  with   the   hammer.      The 
case  was   tried  before  a   jury  vAio  found   tlie   issues  In  favor  of 
the   plaintiff,    and   assessed  his    damages   at   twenty-two   thousand 
dollars.      On  motion  of    the    defendant,    this  verdict  was   set   aside, 
because   as  the  Court   stated  there  was   insufficient    evidence  to 
sustain  the  verdict,   and   a  nev/  trial  was  ordered.      The   case  was 
again  tried  in  September  19^8»   before  a   jury,    and   a  verdict 
U  rendered  in  favor  of   the   plaintiff  for  twenty-nine   thousand 

n 

dollars.   The  Court  overruled  the  motion  for  a  new  trial,  entered 
judgment  on  the  verdict,  and  It  is  from  this  judgment  that  an 
appeal  has  been  perfected  to  this  Court, 

It  Is  first  insisted  that  the  Court  admitted  improper 
evidence  on  behalf  of  the  plaintiff.   Especially  as  to  Doctor 
Hawkinson,  who  qualified  as  a  practicing  physician  and  who  limits 
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his  work  to   neurology  and   psychiatry.     Doctor   Hawklnson    testified 
as   an   expert   that  he  had   examined   the    plaintiff,    Otis   Tanner,    and 
from  his    examination,    he  was   permitted  over   the  defendant's 
objection,   to   testify  not   only  to    things  he   observed  objectively, 
but   also   to   testify  to    subjective  matters.      We  have  read  Dr.   Hawk- 
lnson' s   evidence   as   abstracted,    and   there  are    several  Instances 
where  v/e  think  that   the    doctor    testified   to    subjective   symptoms, 
and  based  his  opinion  on  certain  conclusions    that  he  reached  from 
the  history  of   the   case,    and    what   the   plaintiff  himself   had  told 
him,    and   it   was   error    to    admit   that    part   of   the  doctor's   testimony. 

The    appellant  criticized  practically  every  instruction 
that   the    Coiort  gave  on   behalf    of   the  plaintiff,    and   in   some   of 
them   we  think  the   criticism  is    well  talcen  especially  those   that 
relate   to  the   law  of   self-defense.      It   is   the   law  that   the   plain- 
tiff must  prove  his    case  by  a  preponderance   of  the    evidence,    and 
in  a  great  many   instances   this   fact   in  the   instruction   is   omitted. 
In  order  to    pass  upon  the  instruction  intelligently  in  regard  to 
self-defense,   a   statement    of  what   occurred   just  before  Mr,   Palmer 
hit   Tanner  with  the  hammer,    is   necessary. 

It   is  undisputed  that    Tanner  took  Wayne  Robertson  in 
his    car  over   to    the   Palmer   premises   with   the   express  purpose  of 
getting   him  to    apologize  for   v/hat  he    says,    v/ere   the   names   that 
Palmer   had  called  Tanner's   father.      The   only  thing   that    Tanner 
testified  Palmer    said   is,    "God  damn  him  and   you  too."      Tanner 
told  Robertson  to   take  his  pitchfork   along.      They   went   over  and 
Tanner  got   out    of    the    car  and   walked  up   to   vdiere  Palmer   'was 
working.      The   evidence   varies  as   to    just   what   happened   at   this 
time,  but   taking    Tanner's  version   of   what   transpired   as  he   walked 
up  to  Tihere  Uncle   Charlie  was   standing    in  the   barn  door,    and   he 
said  to   his   uncle,    "Say  you  said  some   pretty  strong    things   to  me 
doT/n  there  in  the    road,   and   I  want   you  t  o   apologize  for   them." 
At  this   time  he  had  gotten   pretty  close   to  his  Uncle  Charlie. 
Palmer  came  out   of    the  barn   door  and    said,    "You  young  fool,    what 
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are  you  doing  here?"      "Are  you   looking    for    trouble   or    something 
like  that?"     Tanner  kept   right  on  walking   towards  him  and    said, 
"No,    I  want  you   to   apologize  for   TsSiat  you   said   down  at   the   road," 
and  he  walked  within  about  five  or  six  feet  of  his  Uncle   Charlie 
and  Palmer  said,    "I  haven't   said   anything   I  have  to    apologize 
for,"    and    Tanner  replied,    "Yes,    you  did,    you  called  my  dad   some- 
thing  in  pretty  strong  words,"     There  was   some  argument   then  over 
a  dog,    as   to   whether  Robertson  had  killed  Palmer's  dog,    or   whether 
Palmer's   dog  had   killed   some  of    Tanner's  father's   sheep.      Tanner 
says  Palmer  was  very  angry,   but   he   himself  was  not   angry  at   all, 
just  peeved  by  T;hat  Palmer  had  said   about  his   father;    that  Palmer 
turned  around   and  went   to    an  old   sled  and  picked  up  a  claw  haimaer; 
that  he  had   it  in   his   right    hand,    brandished  it   and   walked  down 
tov/ards  Tanner  and   said,    "Now,   you  God  damned   son  of   a  bitch,    I 
told  you  to   get   off  of   my  land,   get   off,    or    I   will  kill  you." 
Palmer   denies  threatening    to  kill  Tanner,    but   does   admit   that  he 
told  Tanner  to    get   off  of  his  place.      Tanner   claims  he  replied, 
"Don't  you  dare  use   that  hammer;"   that  Tanner  also   says   that 
Palmer  shook  the   hammer  and  Tanner   just   stood  there  vd-th  his 
hands   down  by  his    side;    that   Palmer   repeated  his    order  three 
times,    and  called  him  the    vile  name,    and    told   him  to   get   off  of 
the    premises.      Tanner  then   said,    "If  you  feel   that   way,    take    off 
your  glasses  and   go   down  to   the   road  and   call  my  dad  that  again 
and  make  a   stand."     Tanner  claims  that  after   this  remark.   Palmer 
hit   him  with  his    left  fist   three   times   in    the  face   and    shoved 
him  backwards.      Palmer  claims  he   did  not  strike  him  at    all,    but 
merely  gave  him  a   shove  and  he  went    backwards,    but   did  not  fall. 
After  the    striking    or    shoving   Tanner   turned  to  Robertson   and 
said,    "Wayne,    what   shall  we   do   with   this   man?"      "He   won't  apologize, 
or   he  won't  go   out   to    the  road  like   a  man  and  make    a  stand." 
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At  this  point  it    is   iindlsputed  that  Wayne  Robertson  got 
out   of   the  car  with   the    three-tlned  pitchfork  in  his   hands   and 
advanced   towards   where  Palmer   and   Tanner  were   standing,    and  when 
he  was   within  a  distance  of    twenty  feet   or   thereabouts.    Palmer  hit 
Tanner   on  the  head   with   a  hammer.      The    evidence   is   conflicting  as 
to    Just  v/hat  Robertson  did  with   the   pitchfork.      Palmer    and   the   two 
boys   claim  that  Robertson  was   approaching  Mr.    Palmer    at  the   time 
Palmer    struck  Tanner  with   a  hammer.      Robertson  says  he    stopped 
and    stuck  the   fork  in  the    ground,    and   was  not   advancing    towards 
Palmer   at   the    time  Tanner  was   struck.      Tanner   testified  that   at 
no  time  was  he   angry,   he    was    just  merely  peeved  because  Palmer 
had  called  his   father   some   names. 

The   only  defense  relied  upon  by   the  defendant    was   that 
of   self-defense;    that   he    was  on   hi s   own  property  and  was  not 
\  causing    any  disturbance  at  all,  and  Tanner  and  Robertson   came 
over   with  the   express  purpose  of  mjsking   Palmer  apologize,    or 
have   a  fight.      In  this    state  of  the   record,    the   instruction  in 
regard  to    self-defense  should  be   accurate.      The   law  as    stated 
relative   to    self-defense  in  the  case   of    the   People  vs.    Durand, 
307   111,    at  Page  621,    we   think   is   very  applicable    to   the   case 
at  bar.      There  is  no  question  that  this   troiible  in  the  first 
place  was   not    sought   by  the   defendant.    Palmer.      He  was   on  his 
own  land  and   attending    to  his   ovm  business   when   the   plaintiff 
^   and   his  man  came   over   looking   for    trouble.      In  the  Durand   case 
It    is  stated:      "The   old  doctrine   of    the   common   law  that    the  right 
of   self-defense  is   denied   to    a  man  until  he  has   exhausted   every 
effort  to   escape   is   not   now  the   law  of   this   State,   but    the   law 
Is    that  where   a  person  is    in   a  place  where  he  has   a  lawful  right 
to  be  and   Is  unlawfully  assaulted  by  another  or  put  in  apparent 
danger  of  his   life  or   great  bodily  harm,   he  need  not   attempt   to 
escape  but  may  lawfully   stand  his   ground   and  meet   force   with 
force,    even  to   the  taking  of  hi  s  assailant's  life,    if   necessary 
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or   apparently  necessary  to   save  his   own  life  or   to  prevent   great 
bodily  harm,"      It   seems   to  us   that   there  Is   no  question  that 
Tanner   intended  to    assault  his   uncle   If  he   did  not    apologize. 
If  not,   why  did  he   ask  his  uncle  to  take  of f  his  glasses,   or 
why  did  he  ask  him  to   go   down  In  the  road  and  make   a   stand 
down  there,    or   to  tell  Robertson    to    take  his  pitchfork  along? 
Each  of    these   instances  was   an  invitation   to   fight.      For  Tanner 
to   say  he  was  not   angry  after  his  uncle  had   called  him  the   vile 
names  three   times,    as  he    says    Palmer  did,   hardly   seems  reasonable, 
especially  after  he  had  asked  his    uncle  to    take   off  his   glasses 
and  challenged  him  to    go  down  the    road  and    fight.      It   appears   to 
us  from  this  evidence  that  Tanner  was  the  agressor  throughout 
this  tinfortimate  affray. 

Under  the  defense,    as   interposed  in  this   case  practically 
every  one  of   the   instructions  given  on  behalf  of   the   plaintiff   in 
I  regard  to  self-defense  is  peremptory,    as   they  state  under  such 
^    circumstances    self-defense  is   not    available   to    the   defendant. 

Plaintiff's   instruction  Ko.    22   tells  the    jury  that   in 
considering   the  amount  of  their  verdict,    if   they  find   the  Issues 
I  In  favor  of   the   plaintiff,    they  may  take  into   consideration, 
"To   what   extent.    If   any,  he  may  have   endured  physical   and  mental 
suffering."      In  this   suit  he    cannot   recover  damages   for  mental 
suffering.      There  is   another  reason   why  this   instruction  is 
erroneous.      The   complaint   does  not    charge  that  the  plaintiff 
suffered  any,   mentally. 

It   is   argued   that  the    jury  should   consider  the   in- 
structions  as   a   series   or   a  v^ole,   but  Miere  an  Instimctlon  is 
I    peremptory,   or   directs  a  verdict,    it   cannot   be   cured  by   other 
I    instructions.      In  the    case  of    The    People   vs.   Allen,    378   111. 
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Page  169,  it  is  stated:   "It  is  further  claimed  that  the  in- 
structions, as  a  series,  correctly  state  the  law,  and,  there- 
fore, any  error  in  the  giving  of  the  erroneous  instructions  is 
cured.   An  incorrect  instruction  in  a  case  where  the  evidence  is 
conflicting  is  not  cured  by  a  correct  one,  for  the  very  adequate 
reason  it  is  impossible  to  determine  #iich  Instruction  the  jury 
followed." 

The  evidence  of  the  defendant  and  the  two  boys  that 
were  with  him  at  the  time  of  this  difficulty  give  an  entirely 
different  version  of  v\toat  was  said  and  done  v±ien  Tanner  and 
Robertson  came  into  the  premises  where  the  defendant  was  working. 
They  testified  that  Tanner  told  the  boys  that  "this  is  my  uncle, 
he  has  been  looking  for  a  damned  good  licking  for  a  long  time, 
and  he  is  going  to  get  it  right  now,"   Their  testimony  also  is 
that  w4ien  Robertson  got  out  of  the  car  with  a  pitchfork,  he  held 
it  in  a  threatening  position  towards  Palmer  and  was  running 
towards  Mr.  Palmer  at  the  time  Palmer  struck  Tanner  with  a  hammer, 
and  he  did  not  stop  running  vmtil  after  Tanner  v/as  struck.  A 
reading  of  the  abstract  discloses  that  there  is  quite  a  variance 
in  the  testimony  of  the  appellee,  and  the  witness,  Robertson, 
in  this  trial  and  the  former  trial  as  to  what  took  place  at  the 
Tanner  farm,  and  v*iat  was  said  and  done  after  they  reached  the 
Palmer  premises,  and  before  Tanner  was  injured. 

Prom  reading  the  abstract  and  additional  abstract  of 
the  evidence  in  this  case,  we  are  not  satisfied  that  the  verdict 
of  the  jury  is  in  accordance  with  the  evidence,  and  think  that 
the  case  should  be  reversed  and  remanded  for  a  new  trial.   Judg- 
ment of  the  trial  court  is  hereby  reversed  and  the  case  remanded. 

Reversed  and  remanded. 
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OF  CHICAGO. 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT, 

A.  Jules  Milten  filed  a  statement  of  claim  in  the 

Municipal  Court  of  Chicago  to  recover  the  amount  of  a  real 
estate  broker's  commission  for  procuring  tenants  for  the 
first  and  second  floors  of  the  property  at  538-40  North 
Western  Avenue,  Chicago.   Defendant  filed  a  defense  denying 
that  she  had  employed  plaintiff,  that  she  had  accepted  any 
tenant  procured  by  him,  or  that  she  was  indebted  to  him,   A 
trial  without  a  jury  resulted  in  a  Judgment,  against  defendant 
for  $1,621,50,  to  reverse  which  she  appeals. 

In  the  trial  there  was  a  dispute  as  to  the  facts. 
There  is  no  contention  that  the  Judgment  is  against  the 
manifest  weight  of  the  evidence.   Defendant  contends  that 
under  the  law  applicable  to  the  facts  of  the  case,  there 
should  be  no  Judgment  against  her.  We  must  presume  that  the 
court  found  against  defendant  on  the  disputed  issues  of  fact. 
There  was  competent  evidence  from  which  the  court  had  a  right 
to  find  that  around  the  middle  of  September,  1947,  plaintiff, 
in  his  capacity  as  a  real  estate  broker,  T'Jas  authorized  by 
defendant  to  procure  tenants  for  the  first  and  second  floors 
of  the  premises.   He  submitted  the  space  to  the  Palmer  Company, 
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After  negotiating  with  it  for  about  four  weeks  a  lease  was 
drawn.   However,  that  comoany  refused  to  sign  the  lease. 
Plaintiff  did  not  make  any  claim  for  a  commission  in  that 
transaction.   On  November  17,  1947,  plaintiff  showed  the 
space  to  the  Simmons  Manufacturing  Company,   Thereafter,  he 
notified  defendant  that  this  company  vras  desirous  of  renting 
the  first  floor  for  a  five  year  term  commencing  December  1, 
1947,  at  a  rental  of  $500  per  month.   After  defendant  inter- 
viewed representatives  of  that  company  and  secured  references 
and  credit  information,  it  gave  the  defendant  its  check  for 

$500  for  the  first  month's  rent.   The  defendant  notified  the 
Simmons  Manufacturing  Company  that  she  would  have  her  attorney 
prepare  the  lease.   She  also  authorized  that  company  to  have 
its  carpenters  and  electricians  enter  the  premises  to  prepare 
them  for  occupancy. 

On  November  18,  1947,  plaintiff  shovred  the  second 
floor  to  Mr.  Philip  Blumenthal,  a  partner  in  a  business  oper- 
ating as  the  Desplalnes  Manufacturing  Company,  and  then  intro- 
duced him  to  defendant.    Mr.  Blumenthal  told  defendant  that 
the  partnership  was  willing  to  rent  the  second  floor  and  to 
execute  a  lease  for  the  period  from  December  1,  1947  to 
April  1,  1953,  at  a  rental  of  $8,100  per  year.  After  defendant 
checked  the  Desplalnes  Manufacturing  Company  in  a  financial 
rating  book  she  said  she  thought  the  firm  was  well  rated  and 
that  she  would  accept  the  deal,  but  she  wanted  a  check  for  the 
first  month's  rent.  Plaintiff  took  Mr,  Blumenthal  to  his 
place  of  business  and  returned  to  defendant's  office  with  a 
check  Issued  by  the  Desplalnes  Manufacturing  Company  for  $675 
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for  the  first  month's  rent,  which  he  handed  to  defendant. 
Philip  Blumenthal  testified  that  plaintiff  took  him  through 
the  premises  and  then  introduced  him  to  defendant,   Mr, 
Blumenthal  'told  the  defendant  that  the  floor  was  suitable  and 
gave  her  business  references.   After  discussing  the  terras  of 
the  lease,  defendant  told  Blumenthal  that  she  would  telephone 
her  attorney  and  have  him  draw  up  a  lease.   Blumenthal  testi- 
fied further  that  he  was  ready  and  willing  to  execute  the 
lease  and  that  the  Desplaines  Manufacturing  Company  had  been 

in  business  ten  years  and  that  the  company  carried  a  bank 
.balance  of  from  $10,000  to  $20,000, 

On  November  20,  1947,  an  associate  of  plaintiff 
called  defendant  on  the  telephone  and  asked  whether  he  could 
contact  her  attorney  for  the  ourpose  of  drawing  up  the  leases. 
She  answered  that  he  should  not  call  the  attorney  because 
she  was  contemplating  a  change  in. attorneys  and  that  she  would 
call  her  "other  attorney  later  on."   Later  on  the  same  day 
plaintiff's  associate  again  called  defendant  on  the  telephone 
and  was  advised  that  she  contemplated  leasing  the  space  to 
"another  concern."   Thereupon  plaintiff  and  his  associate 
called  r.n   defendant  at  her  office  located  on  the  third  floor 
of  the  premises.   They  advised  defendant  that  she  had  agreed 
to  lease  the  two  floors  to  plaintiff's  clients.   She  said  she 
was  considering  the  acceptance  of  another  deal.   After  telling 
her  that  she  had  subjected  herself  to  liability  for  the  com- 
mission, they  asked  her  to  return  the  two  checks.   She  said; 
"No,  I  do  not  xirant  to  return  the  checks.   I  want  to  wait 
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until  this  other  deal  is  consummated.   I  want  to  keep  these 

two  checks  as  security."   They  left  without  the  checks.   The 

following  day. plaintiff  and  his  associate  called  on  defendant 

at  her  office.   She  told  them  she  had  completed  or  was  in  the 

process  of  completing  arrangements  to  lease  half  of  the  space. 

to  another  concern.   At  their  request  she  returned  the  checks. 

A  real  estate  broker  has  earned  his  commission  when 

he  procures  a  tenant  who  is  ready,  willing  and  able  to  execute 

(  a  lease  on  the  terms  prescribed  by  the  owner,  even  though 

the  owner  refuses  to  execute  the  lease.   See  Joice  v.  Norman, 

[Abst.'' 
192  111.  App.  285^  and  Rushkiewicz  v.  St.  George.  226  111. 

j  ApD.  310.   Plaintiff,  acting  in  his  capacity  as  real  estate 
/  broker,  procured  the  Simmons  Manufacturing  Coraoany  as  a 
j  tenant  for  the  first  floor  and  the  Desplaines  Manufacturing 
\     Company  as  a  tenant  for  the  second  floor.   Defendant  checked 

\    on  the  tenants'  credit  and  financial  standing  and  notified 

j  plaintiff  and  the  tenants  that  she  would  accept  them  as 

I 
tenants  and  would  have  her  lawyer  prepare  the  leases.   The 

evidence  proved  that  both  tenants  were  ready,  willing  and 
able  to  execute  leases  on  the  terms  prescribed  by  the 
''  defendant.   After  she  had  accepted  the  two  tenants  procured 
by  plaintiff,  she  received  an  offer  to  rent  the  two  floors 
to  Tropic-Aire,  Inc.   She  executed  a  lease  with  that  corpor- 
ation on  November  21,  1947,  and  then  returned  the  two  checks 
previously  given  to  her.   Plaintiff  procured  two   tenants, 
II    each  of  whom  was  ready,  willing  and  able. to  execute  a  lease 
I  «  on  the  terras  prescribed  by  the  defendant.   The  defendant 

notified  the  representatives  of  these  concerns  that  she  would 
accept  them  as  tenants  and  that  she  would  have  her  attorney 
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prepare  the  leases.   In  our  opinion  there  was  competent 
evidence  from  xirhich  the  trial  Judge  had  a  right  to  find  that 
plaintiff  earned  his  commission.   Defendant  introduced  evi- 
dence to  contradict  much  of  the  evidence  offered  by  plaintiff, 
Because  of  our  views  no  useful  purpose  would  be  served  by- 
detailing  this  testimony.   We  agree  with  plaintiff  that 
defendant  cannot  defeat  his  claim  for  commissions  by  a 
refusal  to  execute  leases  with  the  tenants  she  had  accepted. 
The  Judgment  of  the  Municipal  Court  of  Chicago  is 
affirmed. 

JUDGl^NT  AFFIRMED. 

LEWE,  P.J.  AND  KILEY,  J.  CONCUR, 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  January  19,  1935,  Elsie  Pokorney  and  William 
Pokorney  were  married  at  Chicago.   A  child,  William  Pokorney, 
Jr.,  was  born  to  them  on  May  19,  1940,   They  separated  on 
April  28,  1947.   On  May  17,  1948,  in  a  complaint  in  the 
Superior  Court  of  Cook  County  by  the  wife  against  the  husband, 
a  decree  of  divorce  was  entered  on  the  ground  of  desertion, 
and  he  was  granted  the  care  and  custody  of  the  child  until 
the  health  of  the  mother  should  improve.   He  was  required  to 
pay  her  alimony  of  twenty  dollars  a  week  commencing  May  3, 
1948,  until  the  further  order  of  the  court,  or  until  she 
should  remarry,  $100  in  satisfaction  of  temporary  separate, 
maintenance  payments  in  arrears,  costs  and  attorney's  fees. 

On  January  20,  1949,  defendant  filed  a  petition 
alleging  that  subsequent  to  the  entry  of  the  decree  he 
delivered  the  child  to  plaintiff  "for  a  period  of  one  month"; 
that  UDon  the  failure  of  plaintiff  to  return  the  child  to 
him,  a  petition  was  filed  and  an  order  of  court  entered 
awarding  custody  of  the  child  to  her;  that  numerous  efforts 
on  the  part  of  defendant  to  visit  and  take  out  the  child 
were  repulsed  by  plaintiff;  that  he  has  not  visited  with  his 
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child  since  August  12,  1948;  that  plaintiff  is  not  a  fit  and 
proper  person  to  have  the  custody  of  the  child;  that  in 
addition  to  the  alimony  provided  to  be  paid  by  the  decree, 
defendant  was  by  a  subsequent  order  directed  to  pay  ten 
dollars  a  week  for  the  support  of  the  child;  that  "there 
has  been  a  change  of  circumstances  in  that  plaintiff  is  now 
employed,  and  for  said  order  to  continue  for  alimony  is  a 
hardship  upon  the  defendant  herein,"   He  prayed  that  the  order 
for  alimony  be  modified,  that  plaintiff  show  cause  why  she 
should  not  be  held  in  contempt  for  failure  to  permit  him  to 
visit  and  enjoy  the  company  of  his  child,  that  the  custody 
of  the  child  be  awarded  to  him,  and. for  such  other  and  further 
relief  as  the  court  might  deem  meet. 

In  an  answer  plaintiff  averred  that  defendant  had 
not  paid  any  money  for  alimony  or  child  support  since  the 
entry  of  the  decree;  that  he  "has  never  written  to,  called  or 
visited  with  the  minor  son, "   nor  has  he  ever  made  any  request 
or  demand  on  her  to  produce  the  child  at  any  "given  place  or 
time";  that  numerous  demands  were  made  on  defendant  to 
return  the  clothing  belonging  to  the  child,  which  defendant 
refused  to  do;  that  she  sent  the  child  to  visit  with  defendant 
"and  has  on  occasion  been  denied  entrance"  to  defendant's 
residence;  that  under  the  decree  she  was  entitled  to  receive 
certain  personal  property;  that  he  had  not  delivered  said 
property  to  her;  that  she  "while  enduring  a  long  illness 
prior  to  the  granting  of  the  divorce  was  forced  to  borrow 
the  sum  of  ■^550  for  medical  services  and  medicines,  none  of 
which  has  been  paid  for  by  the  petitioner";  and  that  she 
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"has  always  and  continues  to  be  a  loving  and  devoted  mother 
to  her  child  In  spite  of  the  additional  burdens  cast  upon 
her  by  the  defendant,"   She  prayed  that  defendant's  petition 
[be  dismissed,  that  he  show  cause  why  he  should  not  be  held 
in  contempt  for  failure  to  pay  alimony  and  support  for  his 

minor  son,  and  for  failure  to  return  the  personal  property 
belonging  to  her,  that  defendant  be  ordered  to  pay  for  the 
medical  services  and  medicines  required  by  plaintiff,  that 
he  be  ordered  to  return  to  the  child  all  of  his  personal 
property  and  clothing,  that  defendant  be  ordered  to  pay 
reasonable  attorney  e  fees  in  the  matter  at  hand,  and  that 
she  be  granted  such  other  and  further  relief  as  the  court 
might  deem  meet. 

On  April  8,  1949,  the  court  entered  the  following 

order: 

"This  cause  coming  on  to  be  heard,  having  been 
set  for  hearing,  and  all  parties  being  present  and  being 
represented  by  counsel,  and  the  Court  having  examined  the 
cross  petitions  herein  of  the  parties  and  having  heard 
evidence  and  having  examined  the  report  of  the  Bureau  of 
Public  Welfare  of  the  County  of  Cook,  State  of  Illinois, 
And  the  Court  after  hearing  all  evidence  finds  that  in 
accordance  with  the  Report  of  said  Bureau  of  Public  Welfare, 
that  there  is  not  sufficient  evidence  to  merit  the  dis- 
turbance of  the  custody  of  the  minor  child  as  it  now  exists 
under  the  orders  of  this  Court  and  it  is  therefore  ordered 
that  the  motion  of  defendant  for  the  change  of  custody  of ■ 

the  minor  child  shall  be  and  is  hereby  denied.   And  the 
Court  finding  that  in  accordance  with  the  evidence  that  on 
May  17,  1948  there  was  a  decree  of  divorce  entered  herein 
which  decree  among  other  orovisions  ordered  the  defendant 
to  pay  to  the  plaintiff  the  sura  of  Twenty  Dollars  per  week 
for  her  support;  that  at  said  date  of  the  entry  of  said 
decree  the  defendant  was  earning  approximately  Sixty  Dollars 
per  week  and  that  the  plaintiff  was  not  employed  or  in 
receipt  of  any  income.   That  a  petition  filed  by  the 
defendant  January  20,  1949  alleged  that  the  income  of  the 
defendant  has  not  increased  whereas  the  plaintiff  is  now 
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employed  and  has  been  employed  since  November  1948; 
That  there  has  been  a  change  of  circumstances  and  that  the 
order  allowing  support  for  the  plaintiff  should  be  modified. 
That  the  evidence  disclosed  the  above  facts  to  be  true, 
that  the  plaintiff  Is  at  present  employed  by  the  Firemantfs 
Insurance  Company  of  Newark,  New  Jersey  and  received  for 
the  month' of  November  $17.72,  December  $134.13,  January, 

1949  $140.92,  February,  1949  $154.89  and  the  month  of 
March,  1949  the  sum  of  $162.40,   That  the  Court  does  hereby 

k     find  that  the  change  of  financial  status  of  the  plaintiff 
^      does  not  merit  a  modification  of  the  Support  Order  entered 
May  17,  1948  and  the  Court  does  hereby  order  that  the 
motion  of  defendant  to  modify  and  reduce  the  support  order 

■'^  to  the  plaintiff,  which  order  was  retroactive  as  of  January 
20,  1949,  shall  be  and  is  hereby  denied.   And  the  Court 
finding  that  the  prayer  of  the  plaintiff  for  an  order  on 

the  defendant  to  pay. to  her  $550.00  for  medical  services 
rendered  prior  to  the  entry  of  the  decree  herein  shall  be 

and  is  hereby  denied.   The  Court  further  finds  and  doth 
order  that  the  defendant  shall  pay  to  Harold  A,  Pinkert, 
attorney  for  plaintiff,  as  and  for  attorney's  fees  One 
Hundred  Dollars  payable  within  30,  60  and  90  days  from  date 
herein.   To  the  entry  of  which  orders  pertaining  to  the 
change  of. custody,  modification  of  the  support  order  and 
attorney's  fees,  said  defendant  excepts  and  prays  leave 
to  appeal." 

Defendant  filed  notice  of  appeal  from  the  order  and  prays 
thc.t  it  be  reversed. 

The  first  criticism  leveled  at  the  order  by  defendant 
is  that  the  circumstances  of  the  parties  have  changed  to  such 
an  extent  that  the  chancellor,  in  denying  his  motion  to 
modify  the  decree,  abused  his  discretion.   He  maintains  that 
at  the  time  of  the  entry  of  the  original  decree  he  was  earn- 
ing sixty  dollars  a  week;  that  plaintiff  was  in  ill  health 
and  unemployed  and  that  the  award  of  twenty  dollars  a  week 
to  her  was  based  upon  that  situation;  that  by  a  subsequent 
order  the  custody  of  the  child  was  restored  to  plaintiff  and 
she  was  awarded  an  additional  sum  of  ten  dollars  a  week  for 
the  support  of  the  child;  that  at  the  time  of  the  hearing  on 
the  Instant  petition  she  was  employed;  that  at  the  time  of 
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the  entry  cf  the  order  appealed  from  she  received  $120  a 
month  from  him  and  $162,40  as  salary  from  the  Insurance 
company,  making  a  total  monthly  Income  for  her  of  $282,40; 
that  he  paid  to  her  the  sum  of  eighty  dollars  a  month  as 
alimony  and  forty  dollars  a  month  for  child  support,  or  a 
total  of  S120  a  month  out  of  his  earnings  of  $240;  and  that 
if  the  court  had  modified  the  decree  and  suspended  the 
alimony  oayments,  defendant  would  have  a  net  income  after 
paying  for  the  support  of  their  child,  of  |200  a  month, 
and  the  plaintiff  In  accordance  with  the  March  income  would 
have  a  net  income  of  $200  per  month  for  herself  and  the 
child.   Defendant  argues  from  these  figures  that  there  was 
a  substantial  change  in  the  financial  status  of  the  parties, 
In  that  leaving  out  of  consideration  the  support  of  the 
child,  plaintiff's  Income  rose  from  eighty  dollars  to  $240 
per  month,  while  defendant's  net  income  remained  at  $160 
per  month  before  paying  for  the  support  of  the  child. 

It  will  be  observed  that  plaintiff's  answer  to 
defendant's  petition  also  constitutes  a  cross  petition, 
and  that  the  parties  and  the  chancellor  so  treated  it. 
Although  defendant  appealed  from  the  entire  order  and  in 
his  notice  of  appeal  asks  that  the  order  be  reversed,  in 
the  briefs  he  urges  only  two  points,  namely,  that  the  chan- 
cellor abused  his  discretion  in  not  modifying  the  decree, 
and  that  the  part  of  the  order  requiring  defendant  to  pay 
plaintiff's  attorney  the  sum  of  j'lOO  is  erroneous.   The 
order  appealed  from  recites  that  the  court  examined  the 
pleadings,  a  Report  of  the  Bureau  of  Public  V/elfare  of  Cook 
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County  and  "heard  evidence,"   The  court  found  that  "in 
accordance  with  the  Report  of  the  Bureau  of  Public  Welfare" 
there  was  not  sufficient  evidence  "to  merit  the  disturbance 
of  the  custody  of  the  minor  child,"  and  that  therefore  the 
motion  of  defendant  to  change  the  custody  of  the  child  was 
denied.   The  succeeding  paragraph  is  the  one  which  recites 
the  earnings  of  plaintiff . and  denies  defendant's  motion  to 
"reduce  the  support  order,"   The  paragraph  indicates  that 
the  order  denying  relief  to  defendant  was  based  upon  the 
evidence  heard.   The  court  found  that  "the  change  of  financial 
status  of  the  plaintiff  does  not  merit  a  modification  of  the 
support  order, "  and  denied  the  prayer  of  olaintif f  to  allow 
her  $550  for  medical  services  "rendered  prior  to  the  entry 

of  the  decree  herein,"  . 

In  Stlllman  v.  Stillman,  99  111.  196,  cited  by 
defendant,  the  court  said  (202): 

"  »  ■»  *  it  would  seem  that  when,  for  any  cause, 
the  alimony  decreed  becomes  unnecessary  for  the  support 
of  the  wife,  or  when  circumstances  transpire  that  make  it 
Inequitable  she  should  have  further  allowance,  It  would  be 
reasonable  and  proper  for  the  court  to  absolve  the  husband 
from  the  burdens  Imposed  by  the  decree," 

In  Kelley  v.  Kelley,  317  111,  104,  the  court  said  (109): 

"  '  When  a  divorce  shall  be  decreed  the  court 
may  make  such  order  touching  the  alimony  and  maintenance 
of  the  wife,  *  «■  *  as,  from  the  circumstances  of  the  parties 
and  the  nature  of  the  case,  shall  be  fit,  reasonable  and 
Just.  ■»  ^  "»   And  the  court  may,  on  application,  from  time 
to  time,  make  such  alterations  in  the  allowance  of  alimony 
and  maintenance,  *  *  *  as  shall  appear  reasonable  and  proper.'" 

In  Herrick  v.  Herrick,  319  111,  146,  the  court  said  (152): 
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"The  fact  that  the  provision  made  for  the  support 
and  maintenance  of  the  wife  is  incorporated  in  the  decree 
by  agreement  of  the  parties  adds  nothing  to  the  force  of 
the  decree  and  does  not  affect  the  power  of  the  court  to  ■ 
enter  further  orders  respecting  alimony," 

Defendant  urges  that  under  the  doctrine  announced  In  these 
cases  the  change  of  circumstances  shown  by  the  evidence  is 
self-evldentj  that  plaintiff  has  by  her  employment  created 
a  change  of  circumstances;  and  that  the  chancellor  in  deny- 
ing his  motion  to  modify  the  decree  accordingly  abused  his 
discretion. 

We  are  of  the  opinion  that  the  defendant  is  not  in 
a  position  to  question  the  order  appealed  from  as  he  has  not 
brought  to. this  court  all  of  the  facts  considered  by  the 
chancellor.  On  appeal  a  finding  of  fact  in  a  decree  or 
order  is  presumed  to  be  supported  by  evidence,  and  anyone  who 
attacks  such  a  finding  has  the  burden  of  preserving  the 
evidence.   It  must  be  presumed  that  the  court  heard  sufficient 
evidence  to  support  the  statement  in  the  decree,   Sauter  v, 
Plckrum,  373  111.  541.   Under  the  Civil  Practice  Act  the 
burden  of  preserving  the  evidence  is  upon  the  person  attack- 
ing the  order  or  decree.   First  National  Bank  of  Chicago  v, 
10  West  Elm  Street  Building  Corp.,  277  111.  App.  337.   In 
re  Estate  of  Murray.  310  111.  App.  121,  the  court  said  (126): 

"The  presumption  is  that  the  Judgment  of  that  court 
is  in  accordance  with  the  Justice  of  the  case.   The  record 
shows  that  testimony  was  heard.   The  transcript  of  the  testi- 
mony has  not  been  included  in  the  record.   In  the  absence  of 
the  transcript  of  the  evidence,  we  assume  that  such  evidence 
supports  the  order  sought  to  be  reversed," 

The  decree  shows  that  on  the  issues  presented  the  court  con- 
sidered a  report  and  also  heard  evidence.   Neither  the  report 
nor  the  evidence  has  been  preserved  and  brought  here.   The 
presumption  is  that  the  finding  and  order  of  the  chancellor 
is  correct,  and  that  the  evidence,  if  preserved,  would  support 
the  finding  and  order.   Therefore,  we  cannot  say  that  the 
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-^   chancellor  abused  his  discretion  In  refusing  to  modify  the 
decree. 

Defendant  asserts  that  the  part  of  the  order  allow- 
ing plaintiff's  attorney  the  sum  of  3100  for  his  fee  Is 
erroneous.   The  Instant  proceeding  was  Instituted  by  the 
filing  of  a  petition  by  defendant,  who  sought  custody  of  the 
child  and  a  reduction  in  the  alimony.   It  was  necessary  that 
plaintiff  employ  an  attorney  to  represent  her  Interests.   In 
her  combined  answer  and  cross-petition  she  denied  that  defendant 
was  entitled  to  the  relief  sought,  and  also  asked  affirmative 
relief  from  defendant  including  a  prayer  that  he  be  coerced 

by  the  court  to  pay  alimony  and  support  money  wherein  he  was 
delinquent.   In  Slezak  v.  Slezak,  293  111.  App.  489,  it 
appears  that  aftfer  the  entry  of  a  final  decree  of  divorce  the 
court  denied  to  the  former  wife  reasonable  attorney's  fees 
incurred  in  proceedings. to  enforce  the  alimony  payments  pro- 
vided for  in  the  decree.   This  court  in  reversing  the  order 
and   remanding  the  cause  indicated  that  the  defendant,  whose 
wilful  disobedience  to  pay  the  alimony  ordered  compelled  his 
former  wife  to  employ  counsel  to  enforce  obedience,  should 
be  required  to  pay  her  reasonable  attorney's  fee.   In  the 
case  at  bar  we  assume,  as  previously  stated,  that  a  complete 
report  of  the  proceedings  would  support  the  order  for 
attorney's  fees. 

For  the. reasons  stated,  the  order  of  the  Superior 
Court  Is  affirmed. 

ORDER  AFFIRMED. 

LE¥E,  P.J.  AND  KILEY,  J.  CONCUR. 
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BARDSNS,  P.  J. 

On  December  24,  1948,  plaintiffs-appellees  filed  their 
complaint  in  the  Circuit  Court  of  ''Villi amson  County  against 
Vi/'llliam  G.  Gilchrist,  Jr.,  defendant-appellant,  for  past 
■AJ-ages  due. 

The  complaint  consisted  of  two  counts.   Count  I  alleges 
tnat  Roland  ".'uiting  worked  as  a  crane  operator  for  Kiram  E, 
Willson  during  a  period  from  February  15  to  March  31,  1947, 
inclusive;  that  as  a  result  of  such  labor,  said  Hiram  E. 
'/Villscn  became  indebted  to  Roland  '.Vhlting  in  the  sum:  of 
f 507. 65;  that  defendant  herein  had  loaned  m.oney  and  rented 
equipment  to  said  liirami  E.  Willson  and  under  the  provisions 
of  an  agreement  signed  by  defendant  and  said  Hlraiu  E.  Sillson 
the  defendant  could  take  said  mdne  over  and  run  i  t  until 
his  total  indebtedness  .7as  satisfied;  tbat  in  pursuance  to 
said  agreemient,  Hiram  E.  V/illson  perm.itted  and  allowed  the 
defendant  herein  to  assume  control  and  to  operate  said  mine 
from.  May  1,  1947,  to  the  last  of  October,  1947,  when  all  the 
marketable  coal  was  mined  out  of  said  mine;  that  in  order  to 
keep  the  said  coal  mine  in  operation  and  to  k-^ep  the  men  at 
■  work  thereat,  subsequent  to  May  1,  1947,  the  defendant,  orally 
i     promised  to  pay  this  plaintiff  the  back  wages  due  him  from 


1  - 


Hiram  E.  Vifillson  and  all  future  wages  due;  that  defendant 
has  paid  back  wages  due  the  men  working  at  the  mine  but  that 
he  failed  to  pay  the  plaintiff  the  back  wages  due  him  for  the 
period  aforesaid,  though  requested  so  to  do. 

The  second  count  is  exactly  similar  to  the  first  with 
the  exception  that  it  is  alleged  that  James  aVhiting  worked 
for  Hiram  E.  Willson  as  a  construction  worker  for  the  same 
period  and  that  said  Hiram  E.  Willson  thereby  became  indebted 
to  said  James  Whiting  In  the  amount  of  $342.22.   Subsequent 
allegations  as  in  Count  I  follow  concerning  the  transfer  of 
control  of  the  mine  to  the  defendant  herein,  his  oral  promise 
to  pay  the  wages  due  James  'Vhiting,  his  payment  of  the  other 
men's  .vages  but  failure  to  pay  James  'jVhitlng's  back  wages 
even  though  requested. 

This  case  was  tried  before  the  lower  court  without  a 
jury.   Judgment  was  rendered  against  the  defendant  on  each 
count  and  in  favor  of  each  of  the  plaintiffs  for  the  amount 
of  wages  claimed  due  in  their  respective  counts.   Costs  of 
the  action  were  assessed  against  the  defendant. 

From  this  decision  appellant  appeals  to  this  tribunal. 

He  assigns  as  error  that  the  judgment  of  the  trial  court  is 

against  the  manifest  weight  of  the  evidence  and  contrary  to 

the  law  and  evidence  of  the  case,  that  certain  evidence  was 

erroneously  introduced  and  that  there  was  a  variance  between 

the  proof  introduced  by  plaintiffs  and  the  cause  of  action 

as  alleged, 

.       The  evidence  introduced  on  behalf  of  the  plaintiffs 
A 

reveals  that  both  men  were  experienced  coal  miners.   They 

had  an  agreement  with  Hir>am  E.  'A'illson  whereby  they  would 

X^  invest  their  labor  and  time  in  developing  the  mine  for  stripping 

coal.   In  return  for  this  they  were  to  receive  a  percentage 

"^  of  the  profits.   Even  though  the  mine  was  developed  on 

February  25,  1947,  they  testified  that  they  would  have  taken 
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no  percentage  of  the  profits  until  after  April  1,  1947. 
In  addition  to  this,  when  the  mine  was  so  developed,  they  were 
to  go  on  a  salary  basis.   The  time  records  of  both  plaintiffs 
were  kept  by  Roland  Whiting  from  February  25  through  the 
month  of  March.   Their  testimony  and  exhibits  concerning 
the  hours  worked  and  wages  thereby  earned  were  sufficient 
to  establish  the  respective  amounts  claimed  by  them  in  the 
c.-'iginal  complaint.   Mr.  Willson  was  unable  to  pay  the  two 
April  payrolls  due  the  men  working  at  the  mine.   Because  of 
this  and  because  he  was  unable  to  pay  back  money  borrowed 
from  the  defendant  and  rental  due  said  defendant,  Mr.  Gil- 
christ, on  machinery  rented,  Mr.  Villson  allowed  Mr.  Gilchrist 
to  take  over  the  mine  about  May  1,  1949,   At  that  time  the 
men  of  the  mine  were  ready  to  cuit  working  unless  their  back 
wages  were  paid.   On  that  date  the  defendant  talked  to  the 
men,  saying  that  he  was  going  to  take  over  the  mine.   He  said 
he  understood  that  Mr.  'Villson  owed  them  their  April  payrolls 
together  with  certain  debts  owed  to  Roland  'Thiting  and  his 
father  for  work  done  prior  to  that  time.   Mr.  Gilchrist  then 
orally  promised  to  meet  the  April  payrolls  by  a  certain  date 
and  to  pay  the  other  debts,  including  the  Vi/hitings  •  ,  when  the 
mine  got  into  production.   Within  a  short  time  the  defendant 
paid  all  the  April  wages  due,  including  those  of  the  plain- 
tiffs for  that  month.   In  the  first  week  of  July  the  plaintiff, 
James  'vVhiting,  presented  his  bill  and  that  of  Roland  '/i/hiting 
to  the  defendant  for  the  time  worked  during  the  last  of 
February  and  the  month  of  March*   Mr.  Gilchrist  promised  to 
pay  the  bill  when  the  mine  was  producing  enough  coal  so  that 
he  could.   In  the  first  week  of  August  and  on  either  September 
ath  or  9th,  James  1/Vhiting  talked  to  the  defendant  and  each  time 
he  promised  to  pay  said  bill. 

The  testimony  introduced  on  behalf  of  the  defendsnt  is 
I    to  the  effect  that  the  mine  in  question  was  owned  by  Hiram 
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S.  I'Vlllson,  Roland  Whiting  and  his  father,  James  'Vhiting. 
On  May  1,  1947,  the  owners  owed  the  defendant  in  the 
neighborhood  of  $4,000,00  for  money  loaned  and  equipment 
rented  for  use  in  the  mine.   Mr.  Willson  requested  the 
defendant  to  take  over  the  mine.   The  defendant  talked  to 
the  men  working  at  the  mine  telling  them  he  had  some  equip- 
ment there  on  a  rental  basis  and  had  loaned  money  to  meet 
the  past  payrolls  and  that  he  had  been  requested  to  take 
the  mine  over  and  pay  the  indebtedness.   The  defendant  then 
asked  Mr.  V/illson  to  give  him  a  complete  list  of  the 
indebtedness.   He  told  the  men  working  there  that  if  they 
would  continue  to  v/ork  he  would  meet  the  payrolls  due  if 
he  could.   If  he  was  unable,  then  the  mine  would  close. 
At  no  time  during  his  talk  to  the  men  did  he  refer  specifi- 
cally to  the  Vi/hitings.   On  the  basis  of  the  list  of  indebted- 
ness furnished  him  by  Mr.  Willson,  the  defendant  paid  the 
April  payrolls.   This  payment  so  made  included  the  wages  of 
the  plaintiffs  for  that  period.   At  no  time  did  they  make 
any  mention  of  any  other  claim  to  the  defendant.   The  defendant 
said  he  agreed  to  pay  only  those  debts  furnished  him  by 
Mr.  Willson  and  that  he  confirmed  said  list  by  writing  a 
registered  letter  to  Mr.  IVUlson  which  letter  had  never  been 
returned  to  him. 

The  first  time  the  defendant  knew  of  the  claim  of  the 
plaintiffs  was  in  September,  1947,  when  James  Whiting 
approached  hin  with  a  bill  for  both  plaintiffs'  v/ages,  saying 
that  Mr.  V/illson  had  approved  the  bill  Ti  d  requested  that  he, 
the  defendant j  pay  it i   The  defendant  replied  at  that  time 
that  said  bill  was  no  concern  of  his  but  that  plaintiffs 
would  have  to  work  it  out  with  Mr.  V/illson.   Corroborative 
testimony  was  introduced  on  behalf  of  both  the  defendant  and 
plaintiffs  to  this  action. 

Enough  of  the  testimony  has  been  here  set  out  to  show 
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that  it  wgs  of  a  conflicting  nature.   It  has  been  repeatedly 
held  that  an  appellate  court  v/ill  not  substitute  its  judgment 
for  that  of  a  lower  court  where  tho  case  was  tried  without 
a  jury  unless  the  lower  court's  findings  are  contrary  to 
the  manifest  weight  of  the  evidence.   Here  a  question  of 
fact  was  presented.   There  is  sufficient  evidence  to  sustain 
the  court's  judgment.   Its  discretion  was  not  abused. 
Appellant's  contention  must  be  denied. 

James  Whiting  testified  that  on  May  1,  1947,  and  at 
three  subsequent  dates,  the  defendant  promised  to  pay  their 
claims.   This  testimony  of  James  Whiting  was  objected  to  by 
the  defendant  at  the  time  of  its  introduction  on  the  groimds 
that  the  Statute  of  Frauds  was  a  bar  to  the  introduction  of 
same.   This  objection  is  now  urged  on  appeal.   By  their 
pleadings  the  defendant  denied  the  existence  of  any  oral 
contract  by  him  to  pay  plaintiffs'  claims  but  did  not 
specially  plead  the  defense  of  the  Statute  of  Frauds.   How- 
ever, the  promise  by  the  defendant  was  not  properly  within 
the  Statute  of  Frauds.   Mr.  Gilchrist  made  the  promise  to 
pay  back  wages  knowing  that  if  he  could  persuade  the  men  to 
continue  working  at  the  mine,  he  might  be  able  to  reimburse 
himself  for  the  money  loaned  by  him  and  the  equipment  rental 
due  him.   In  such  a  case  where  the  leading  object  of  the  under- 
taking is  to  promote  some  object  of  the  party's  ov/n,  his 
promise  to  pay  is  not  within  the  Statute  of  Frauds,  although 
its  effect  is  to  release  or  suspend  the  debt  of  another, 
Clifford  vs.  Luhring,  et  al,  69  111.  401.   The  defendant's 
objection  cannot  be  sustained. 

Defendant  also  contends  that  improper  evidence  was 
admitted  over  objection  of  the  defendant.   We  have  examined 
the  record  and  find  that  there  is  sufficient  proper  evidence 
in  the  record  to  justify  the  judgment.   It  is  a  well  establish- 
ed principle  of  law  that  on  a  trial  by  the  court  without  a 
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jury,  no  improper  or  incompetent  evidence  will  be  presumed 
by  a  reviewing  court  to  have  influenced  the  court  in  reaching 
a  decision,  where  there  is  sufficient  proper  evidence  to 
justify  the  judgment.   MacAndrews  &  Forbes  Co.  vs.  Mechanical 
Mfg.  Co.,  285  111.  App.  81  at  page  96  and  cases  cited,  affirmed 
357  111.  288;   Maton  Bros,  vs.  Central  111.  Service  Co.,  356 
111.  584,  at  page  597. 

Defendant  also  urges  there  is  a  variance  between  the 
pleadings  and  the  proof.   The  cause  of  action  as  pleaded 
was  proven.   Plaintiffs'  proof  differed  from  the  complaint 
only  in  that  the  complaint  alleged  that  plaintiffs  worked 
from  February  15  to  February  28,  inclusive,  whereas  the 
proof  showed  the  plaintiffs  worked  from  February  25  to 
February  28,  inclusive.   This  is  not  a  variance  but  is 
included  in  the  cause  of  action  as  pleaded. 

The  judgment  of  the  Circuit  Court  of  ;-Villiamson  County 
is  hereby  affirmed. 

Judgm.ent  affirmed. 

Justices  Scheineman  and  Culbertson  Concur. 

(Publish  abstract  only)  i 
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In  the 
APPELLATE  COURT  OP  ILLINOIS 
FOURTH  DISTRICT 


7 


October  Term,  1949 


Term  Ko.  4906  Agenda  No.  5 


EUGENE  GRANT, 

Plaintiff -Appellee , 
vs . 
KICK  PAPPALAS, 

Defendant -Appellant .   ) 


Appeal  from  the 
Circuit  Court  of 
Williamson  County, 
Illinois . 


r^  r^  ^-^  y  n        ,  .2^ 


Hon.  Harold  L.  Zimmerman,  Judge, 


Scheineman,  J. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Coui-L 
of  y/illiamson  County  affirming  the  Report  of  the  Master  in 
Chancery,  ordering  cancellation  of  a  lease  between  Eugene 
Grant,  plaintiff,  and  Nick  Pappalas,  defendant,  and  enjoin- 
ing defendant  from  further  prosecuting  a  forcible  entry  and 
detainer  action  for  possession  of  the  premises. 

Plaintiff's  complaint  alleges  that  on  June  16, 
1948  he  was  the  oi.'mer  of  certain  premises  which  were  then 
rented  to  one  Kocich  on  a  month  to  month  basis  for  use  as 
a  tavern,  that  Kocich  was  also  operating  a  bakery  in  another 
building,  that  on  said  date  defendant  told  plaintiff  that 
Kocich  was  selling  out  all  of  his  property  and  was  going  back 
to  the  'old  country',  that  Kocich  had  already  sold  his 
bakery  and  that  he,  the  defendant,  had  arrangements  made 
with  Kocich  to  buy  his  tavern  and  that  he  desired  to  lease 
the  tavern  of  Kocich  from  plaintiff  for  the  purpose  of  con- 
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tlnuing  to  conduct  the  tavern;  that  relying  upon  and  be- 
lieving the  statements  of  defendant  to  be  true  plaintiff 
executed  a  lease  for  said  premises  to  defendant,  that  but  for 
said  statements  of  defendant  which  plaintiff  believed  and 
relied  on  he  would  not  have  executed  and  delivered  said 
lease;  that  said  statements  of  defendant  were  false  and 
fraudulent  as  to  existing  matters  of  fact  and  were  known  by 
the  defendant  to  be  so  and  were  made  for  the  sole  and  only 
purpose  of  deceitfully  and  fraudulently  procuring  the  execu- 
tion and  delivery  of  said  lease;  tliat  as  a  matter  of  fact 
said  Kocich  had  not  sold  his  bakery,  was  not  intending  to 
go  back  to  the  old  country  and  the  defendant  had  no  arrange- 
ments whatever  with  Kocich  to  buy  his  tavern;  that  plaintiff 
upon  learning  of  the  true  facts  roturned  to  defendant  the 
advance  rentals  and  his  copy  of  the  lease;  that  upon  execution 
and  delivery  of  the  lease  defendant  successfully  prosecuted 
a  forcible  entry  and  detainer  action  against  Kocich  in  a  Justi:-e 
of  the  Peace  Court  and  that  said  suit  is  now  on  appeal  in  the 
Circuit  Court  of  Williamson  County;  that  plaintiff  has  no 
adequate  remedy  at  law,  cannot  be  adoquat-ly  compensated  in 
damages  and  will  suffer  irreparable  injury  unless  defendant 
is  restrained  by  injunction  from  further  prosecuting  his  said 
forcible  entry  and  detainer  suit;  that  wherefore  plaintiff  prays 
that  said  lease  be  cancelled  and  declared  null  and  void  and 
that  defendant  be  enjoined  from  further  prosecuting  his  said 
forcible  entry  and  deta.iner  suit  and  from  instituting  any 
further  suit  for  possession  of  said  prem^ises. 

Defendant  moved  to  strike  said  complaint  on  the 
grounds  that  it  pleads  conclusions  only,  states  no  further 
grounds  sufficient  to  justify  cancellation  of  said  lease  and 
if  materially  defective  in  that  it  does  not  appear  other  than 
from  the  conclusions  pleaded  that  plaintiff  has  no  adequate 
remedy  at  law  and  further,  that  it  does  not  appear  from  the 
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complaint  that  any  irreparable  injury  can  possibly  inure  to 
the  plaintiff. 

Said  motion  of  defendant  being  overruled  defendant 
answered  denying  the  pertinent  allegations  of  plaintiff's 
complaint  and  coiinterclalmed  against  plaintiff  for  damages 
in  the  amount  of  $12,950.00  for  expense  incurred  and  anti- 
/   clpated  profits.   To  said  answer  and  counterclaim  plaintiff 
entered  a  reply  denying  the  allegations  thereof. 

The  case  was  thereupon  referred  to  the  Master  in 
Chancery  and  upon  the  basis  cf  his  report,  excepted  to  by 
defendant,  the  Court  entered  a  decree  cancelling  the  lease 
and  issuing  an  injunction  as  praysd  against  the  defendant. 

Defendant  contends  that  the  Court  erred  in  over- 
ruling defendant's  motion  to  strike  plaintiff's  complaint, 
="   that  said  complaint  does  not  state  a  cause  of  action,  and  that 
the  Master's  Report  and  the  order  and  decree  of  the  Court 
thereon  are  contrary  to  the  law  and  evidence  of  the  case. 
,  It  is  the  opinion  of  this  court  that  all  the  elemen',.'- 

/   necessary  to  constitute  a  fraudulent  misrepresentation  warrnn.- 
I   ing  a  court  of  equity  to  cancel  a  contract  induced  thereby 
'    are  present  in  the  subject  complaint.   Such  elements,  as  stat-:'?. 
in  Roda  v.  Berko,  401  111.,  335,  are  as  follows:   "It  must 
be  a  representation  in  the  form  of  a  statement  of  a  material 
fact,  made  for  the  purpose  of  inducing  the  other  party  to  act. 
It  must  be  false  and  known  by  the  party  making  it  to  be  false, 
or  not  actually  believed  by  him,  on  reasonable  grounds,  to 
be  true.   The  party  to  whom  it  is  made  must  be  ignorant  of 
its  falsity,  must  reasonably  believe  it  to  be  true,  must  act 
thereon  to  his  damage,  and  in  so  acting  must  rely  upon  the 
truth  of  the  statement". 

The  principal  contention  of  the  defendant  as  to 
/ 
/'  the  sufficiency  of  the  complaint  is  that  it  contains  no  aver- 


ments of  misrepresentations  wliich  could  be  classed  as  state- 
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merits  of  material  facts.   In  our  opinion,  the  alleged  state- 
ments by  defendant  "that  Kocich  was  selling  out  all  his 

/   property  and  was  going  back  to  the  old  country,  that  Kocich 
had  already  sold  his  bakery,  that  defendant  had  arrangements 

'   made  to  buy  the  tavern,  and  desired  the  lease  from  plaintiff 

!   in  order  to  continue  the  tavern"  do  constitute  positive 
i 

statements  of  fact.   Their  substance  would  necessarily  indi- 

''     cate  to  plaintiff  that  he  was  about  to  lose  his  tenant,  with 

a  possible  resulting  vacancy  and  loss  of  income.   Naturally 

they  would  tend  to  induce  the  landlord  to  make  a  deal  with  a 

new  tenant.   If  the  statements  were  false,  and  known  to  be 

false,  the  legal  inference  follov/s  that  they  were  fraudulent, 

and  made  for  the  purpose  of  deceiving  the  plaintiff.   All 

other  necessary  allegations  were  present,  and  it  follov/s, 

the  defendant's  motion  to  strike  the  complaint  was  properly 

denied. 

There  is  no  question  that  the  evidence  herein  is 
conflicting,  but  there  is  substantial  proof  of  all  material 
allega.tions .   In  our  opinion  there  is  reasonable  ground  to 
believe  the  testimony  in  behalf  of  plaintiff,  as  against  that 
which  is  contradictory.   His  own  testim.ony  substantiates  ^11^        <^ 
his  allegations,  except  the  one  thit  defendant  had  already 
begun  negotiations  for  purchase  of  the  tavern.   As  to  this, 
he  admitted,  upon  consideration,  that  he  could  not  recall  an 
exact  statement  to  that  effect,  that  it  was  his  inference  from 
all  the  other  conversation.   We  do  not  propose  to  set  forth 
all  the  evidence,  but  suffice  to  say,  the  sum  and  substance 
of  defendant's  statements  were  well  calculated  to  create  such 
an  inference.  ' 

Plaintiff's  wife  did  not  hear  all  the  conversations, 
but  did  corroborate  her  husband  in  essential  particulars,  as 
to  material  matters  she  did  overhear.   She  ascribed  some 
statements  to  defendant,  but  admitted  on   cross-examination 
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they  may  have  been  statements  by  her  husband,  assented  to 
by  defendant.   Since  they  could  be  truthfully  the  substance 
of  the  conversation  in  either  event,  it  is  useless  to 
belabor  such  a  point. 

Other  points  have  been  argued  as  to  the  evidence, 
all  of  which  we  have  examined  and  considered.   We  would  not 
assert  there  is  a  total  absence  of  any  merit  in  defendant's 
points.   There  were  some  erroneous  rulings,  which  were 
obviated  by^  other  com.petent  evidence;  and  other  objections 
involve  solely  the  interpretation  of  'vitnesses'  statements, 
and  the  question  of  weight  to  be  given  each.   V/e  deem  the 
conclusion  inescapable  that  defendant  used  such  means  as  he 
had  to  perpetrate  a  deliberate  and  intentional  fraud. 

Finally,  defendant  points  to  the  fact  that  the 
plaintiff  lived  in  the  country  only  about  two  miles  from 
the  small  city  containing  the  site  of  the  tavern,  and  argues 
he  could  easily  have  investigated  the  statements  made  to  hin, 
and  his  negligence  in  failing  to  do  so  should  bar  him  from 
any  relief  in  equity.   IVhile  there  are  cases  in  which  negli- 
gence majr  bar  relief,  the  general  rule  in  this  state  is 
clear:   A  party  guilty  of  fraudulent  conduct  virhereby  he 
induces  another  to  act  will  not  be  allowed  to  imipute  negligenc 
to  the  latter  as  against  his  own  deliberate  fraud.   Pustel- 
niak  vs.  Vilimas,  352  111.  270;  Kehl  vs.  Abram,  210  111.  218; 
Leonard  vs.  Springer,  197  111.  532;  Linington  vs.  Strong, 
107  111.  295.   The  general  rule  was  recognized  in  Morel  vs. 
Masalski,  333  111.  41,  but  was  not  applied  where  there  were 
facts  and  circumstances  present  at  the  time  of  the  false 
representations,  sufficient  to  put  the  injured  party  upon 
his  guard  and  to  cast  suspicion  upon  their  truth. 

The  ramifications  of  this  principle  are  discussed 
at  length  in  23  Am.  Jur .  "Fraud  and  Deceit",  Sec.  155,  from 
which  defendant  quotes  as  follows: 
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" — it  is  well  agreed  that  where  the  means  of  know- 
ledge are  at  hand  an  equally  available  to  both  parties,  and 
the  subject  matter  is  equally  open  to  their  inspection,  if 
one  of  them  does  not  avail  himself  of  those  means  and  opoor- 
tunities,  he  will  not  be  heard  to  say  that  he  was  deceived 
by  the  other's  misrepresentations." 

In  the  full  text,  the  above  quotation  is  preceded 
by  these  words:   "in  the  absence  of  accompanying  actual 
deception,  artifice  or  misconduct".   The  significance  of 
this  phrase  appears  to  have  escaped  counsel  for  defendant. 
The  long  paragraph  in  question  concludes  with  a  statement 
of  principle  v/hich  coincides  with  that  announced  in  the 
five  Illinois  citations'  above  given. 

With  reference  to  the  Injunction,  the  lease  being 
null  and  void,  it  was  proper  to  enjoin  defendant  from  further 
prosecuting  his  suit  for  possession  of  the  premises.   The 
decree  is  affirm.ed. 

Decree  affirmed. 

Bardens,  P.  J.  and  Culbertson,  J.,  concur. 
(Publish  Abstract  only) 
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In  the 

APPELLATE  COURT  OF  ILLINOIS 
FOURTH  DISTRICT 

October  Term,  1949 


C'^ 


u 


Term  No.  49018 

L.    SMOTHERS    and   ROY   EDMOITOS, 
Plaintiffs-Appellants, 
-vs- 

ED  KOCH  and  BERTHA  KONHORST, 
Defendants-Appellees* 


Agenda  No»  11 


Appeal  from  the 
Circuit  Court  of 
Marion  County, 
Illinois. 


i-v. 


1  2 


\ 


Hon.  James  G.  Burnside,  Judge. 


Scheineman,  J. 

This  is  an  appeal  from  the  judgment  of  the  Circuit 
Court  of  Marion  County  denying  the  right  of  plaintiffs,  L. 
Smothers  and  Roy  Edmonds,  to  recover  an  additional  sum  in 
commissions  alleged  to  be  due  them  for  effecting  the  sale 
of  certain  property  of  the  defendants,  Ed  Koch  and  Bertha 
Konhorst.   A  motion  to  dismiss  as  to  plaintiff  Roy  Edmonds 
was  allowed  and  the  same  is  not  being  contested  herein. 

The  undisputed  facts  reveal  that  Smothers  was  at 
all  times  a  duly  licensed  real  estate  broker.   Edmonds,  while 
licensed  as  a  salesman  under  another  broker,  obtained  a  ninety- 
day  listing  of  defendants'  hotel  building,  and  then  subse- 
quently after  the  expiration  of  his  said  license  and  prior 
to  obtaining  a  license  under  broker  Smothers,  he  again 
approached  defendants  and  acquired  another  ninety-day  listing  ■ 
of  the  hotel  in  the  name  of  Smothers, 

Both  of  the  listings  above  mentioned  consisted  of 
contracts  in  writing,  signed  by  the  defendant  Koch,  the  first 
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with  a  broker  named  Beecham,  and  the  second  with  plaintiff, 
Smothers.   Both  provided  for  a  selling  coiamission  of  5%.      Fo 
sale  was  effected  di.iring  the  time  limits  of  these  contracts. 
There  never  .vas  another  written  agreement;  but  the  property 
was  later  sold,  pursuant  to  a  purported  oral  agreement  between 
Edmonds  and  the  defendant  Koch. 

The  evidence  is  vague  and  conflicting  as  to  the 
substance  of  this  agreement-.   It  consisted  of  a  conversation 
botween  Edmonds  and  Koch,   The  latter  testifies  its  substance 
was  that  Smothers  was  not  to  be  considered,  that  there  would 
be  no  broker  involved,  that  Edmonds  was  to  act  as  an  indivi- 
dual agent,  that  the  commission  was  not  fixed,  but  was  to  be 
arranged  between  ther;.,  that  they  would  take  care  of  it  between 
themselves.   Mrs.  Koch  testified  to  the  effect  that  Edmonds 
indicated  he  realized  this  was  not  a  sound  legal  position, 
but  that  he  said  "I  knov^r  you  will  treat  me  all  right." 

Edmonds  denies  most  of  this.   He  asserts  that  Mrs. 
Koch  was  not  present  at  the  conversation,  that  Smothers  name 
was  not  mentioned,  that  f[och  said  he  would  pay  the  commission, 
but  no  amount  or  rate  was  mentioned.   In  explanation  of  the 
failure  to  put  the  new  agreement  in  writing,  he  asserts  that 
Koch  said  not  to  bother  him  with  it,  that  his  word  was  good. 

It  is  strange  that  owners  who  v/ere  obviously  de- 
sirous of  selling,  and  who  had  twice  previously  signed  broker's 
contracts,  should  then  rely  upon  a  mere  oral  conversation, 
unless  there  was  some  reason  to  depart  from  their  previous 
custom  and  manner  of  dealing.   In  our  opinion,  the  trial 
court  was  justified  in  finding  and  concluding  t?iere  must 
have  been  some  new  undertaking  different  from  their  former 
contracts . 

The  court  would  have  been  justified  in  dismissing 
the  suit  on  the  sole  ground  that  no  contract  with  the  plain- 
tiff. Smothers,  was  proved.   Apparently  the  court  ^vas  moved 
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by  the  vagueness  of  the  or-il  dealings  to  proceed  on  the 
theory  that  plaintiff  might  be  entitled  to  recover  under  a 
quantiiin  meruit,  which  was  an  alternative  prayer  of  the  com- 
plaint.  The  trial  proceeded,  and  upon  the  basis  of  the 
following  evidence,  at  the  conclusion  thereof,  the  court 
indicated  an  opinion  that  the  suit  was  barred  any.vay,  by 
an  accord  and  satisfaction: 

After  the  sale  of  the  property  had  been  affected, 
Edmonds  called  on  Koch  and  asked  for  his  commission.   He 
says  that  he  asked  for  his  full  5%   commission  which  amounted 
to  f 1650. 00,  but  admits  he  did  offer  to  accept  $800.00. 
Koch  asserts  that  Edmonds  never  did  ask  for  5%   but  that  he 
first  requested  $1100.00  and  then  reduced  his  demand  to 
$800.00.   Koch  says  he  agreed  to  think  it  over,  but  the  next 
day  informed  Edmonds  he  would  not  pay  more  than  $500.00  and 
gave  a  check  for  that  amount  which  Edmonds  accepted  and 
cashed,   Edmond's  testimony  on  this  is  that  when  Koch  handed 
him  the  check,  Koch  said  "That's  all  you're  going  to  get", 
and  that  he  replied,  "I'll  take  the  check,  Ed,  but  I'm  not 
satisfied,  Ed.   You're  not  treating  me  right."   It  is  also 
disputed  whether  a  notation  on  the  check,  "For  Com.  selling 
West  Side  Hotel  Building  and  Fixtures",  was  there  when  the 
check  was  passed,  or  added  afterward. 

The  pleadings  consisted  of  complaint  and  m  swer, 
which  denied  its  allegations;  subsequently,  after  both  sides 
rested,  defendants  were  given  leave  by  the  court  to  amend 
their  answer  and  plead  accord  and  satisfaction  and  the  hear- 
ing was  continued  for  six  days.   Thereafter,  said  amended 
answer  and  the  reply  thereto  having  been  filed,  additional 
testimony  was  heard. 

The  principal  and  pertinent  contentions  of  the 
plaintiffs  are  as  follows:   (1)   that  the  trial  court  erred 
in  suggesting  at  the  close  of  plaintiffs'  case  that  the  only 
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issue  presented  was  one  of  settlement  and  satisf notion,  and 
thereafter,  in  granting  leave  to  defendants  to  fimend  their 
answer  after  both  sides  had  rested  in  order  to  plead  accord 
and  satisfaction;   (2)   that  the  court  erred  in  holding  that 
the  facts  elicited  in  the  trial  were  sufficient  to  support 
an  accord  and  satisfaction;   (3)   that  the  court  erred  in 
holding  that  Edraonds,  as  an  agent  and  salesman  for  Smothers, 
had  authority  to  accept  a  lesser  sum  in  full  satisfaction 
of  the  aiTiount  claimed. 

Granting  leave  to  defendants  to  cm  end  their  ansv;er, 
after  both  sides  had  rested  their  case,  was  wholly  within  the 
discretion  of  the  trial  court  limited  only  by  the  requirement 
that  such  allowance  be  m3.de  on  such  terms  as  are  just  and        \ 
reasonable.   111.  Rev.  Stat.,  1949,  Ch.  110,  Par.,  170. 
Our  courts  have  liberally  construed  this  statute.   In  the       j 
present  instance,  the  proof  offered  tended  strongly  to  support 
the  theory  of  an  accord  ,and  satisfaction  and  in  the  further- 
ance of  justice  the  trial  court  did  not  in  any  way  abuse  its 
discretion  in  allowing  such  gjnendment,   Tlie  court  having 
continued  the  case  six  days  to  permit  the  filing  of  the  amend- 
ment and  the  reply  thereto,  and  the  taking  of  additional 
testim.ony,  the  plaintiff  cannot  complain  that  the  terms  //ere 
other  than  just  and  reasonable. 

In  considering  plaintiffs'  contention  on  the  question 
of  an  accord  and  satisfaction  it  may  be  well  to  reiterate  the 
fundamental  riile  that,  where  there  is  a  bona  fide  dispute 
between  a  debtor  and  creditor  as  to  how  much  is  due,  a  pay- 
ment of  the  amount  claimed  by  the  debtor  to  be  due,  in  full 
settlement,  if  accepted  by  the  creditor,  is  a  satisfaction 
of  the  claim.   The  creditor  must  either  accept  wh^t  is 
offered  with  the  condition  upon  which  it  is  offered  or  refuse 
it.   Quinlan  &  Tyson  v.  National  Casualty  Co.  311  111.  App., 
369.   Applying  this  rule  to  the  facts  in  tliis  case,  it  is 
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apparent  that  there  was  a  bona  fide  dispute  between  the 
parties  as  to  the  amount  owed,  for  there  is  credible  evidence 
thit,  prior  to  and  at  the  time  of  his  acceptance  of  the  check, 
Edmonds  never  did  dem^and  a  full  five  per  cent  commission  in 
the  amount  of  fl,650.00  and  in  fact,  on  the  day  before  the 
delivery  of  the  check,  he  admits  he  agreed  to  take  ."|800.00. 
Likewise  all  of  the  circumstances  surrounding  the  sale  and 
the  negotiations  relative  to  the  commission  point  to  a  dispute 
over  the  amount. 

As  to  whether  the  check  was  offered  to  him  on  condi- 
tion that  he  accept  it  in  full  settlement,  it  is  apparent 
that  he  v/as  told  he  had  not  earned  ,any  more  than  thit,  and 
it  is  even  admitted  by  him  that  he  'uas  given  the  check  with 
the  statement,  "That's  all  you're  going  to  get".   In  addi- 
tion, though  there  is  some  claim  that  the  raot'ition  on  the 
check,  "For  Com.  Selling  West  Side  Hotel  Building  &■  Fixtures "„ 
was  placed  there  at  a  later  date,  yet  it  v/ould  not  be  contrary 
to  the  weight  of  the  evidence  to  hold  that  such  notation  was 
on  the  check  at  the  time  of  acceptance.   This  notation  in 
itself  would  not  necessarily  prove  that  it  was  tendered  as 
payment  in  full,  but  when  considered  with  the  surrounding 
circumstances,  it  is  believable  that  it  was  so  intended  and  so 
understood.   Likewise,  there  was  a  complete  acceptance  by 
Edmonds,  with  knowledge  of  the  condition  when  he  said,  as 
appears  in  his  testimony,  "I'll  take  that  check,  Ed,  but 
I'm  not  satisfied,  Ed.   You're  not  doing  me  right".   Mere 
expressions  of  dissatisfaction  with  the  settlement  are  not 
the  same  as  rejection  thereof.   That  the  creditor  protests, 
and  expresses  disappointment  does  not  alter  his  actual  accept- 
ance of  the  check  in  full  settlement,  for  he  must  either  accept 
what-  is  offered  with  the  condition  with  which  it  is  offered, 
or  refuse  it.   Kail  v.  Block  Co.  319  111.,  339.   Under  the 
circumstances,  acceptance  of  the  check  constituted  full 
satisfaction  of  the  amount  owed, 
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The  contention  of  the  plaintiffs  thT.t  Edmonds, 
as  a  salesman  and  agent  for  his  broker  Smothers,  had  no 
authority  to  accept  a  lesser  siom  than  was  owed,  and  that  there 
is  no  proof  of  any  ratification  or  acquiesence  in  the  act  of 
his  agent  by  Smothers,  is  not  borne  out  by  the  facts.   Actu- 
ally, there  is  probably  sufficient  evidence  to  prove  that 
Edm.onds  was  acting  wholly  for  himself  and  in  his  individual 
capacity,  though  we  do  not  feel  if  necessary  to  decide  this 
particular  point  herein.   The  plaintiff's  own  testimony 
indicates  he  regarded  Edmonds  as  the  one  to  decide  what 
should  be  done  about  the  commission  in  this  particular  case, 
although  he  did  deny  that  such  was  the  usual  custom.   The 
judgment  is  affirmed. 

Judgment  affirmed. 

Hardens,  P.  J.,  and  Culbertscn,  J.,  concur. 
PUBLISH  ABSTRACT  ONLY 
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LIBERTY  NATIONAL  BMK  OF  CHICAGO  ) 
AS  TRUSTEE  UNDER  TRUST  AC-RESI-IENT  ) 
DATED  NOVEMBER  I5,  19^3 i  and  ) 
KNOW  AS  TRUST  NO.  62^6, 

Appell©e;F 


)    APPEAL  FT^OM 

SUPERIOR  COl^.T  COOK  COUNTY 


NATIONAL  EQUIPMENT  &  SUPPLY  CO.,  ) 
INC.,  ) 

Appellant,   ) 


%^j**  xw^ 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  TEE  COURT. 

Defendant  appeals  from  an  order  denying  its 
motion  to  vacate  a  judgraent  for  01,022.50  entered  by 
confession  on  a  lease  of  co.mniercial  property. 

The  petition  filed  alleges  that  the  premises  were 
to  be  used  for  "electronics,  warehousing,  mail  order,  display 
office,. also  retail  sales  and  general  merchandAsing  of  elect- 
ronics" j  that  a  part  of  the  premises  consisted  of  a  loading  and 
unloading  platform  in  the  rear  of  the  leased  building,  free 
ingress  and  egress  to  which  by  truck  and  motor  vehicle  is 
InperativB;  that  such  ingress  and  egress  has  been  permanently 
shut  off,  making  the  leased  premises  unfit  for  the  purpose 
for  which  vney  were  leased;  that  plaintiff  "had  knowledge  that 
free  access  to  the  loading  and  unloading  platform,  v/hich 
is  a  part  of  the  leased  premises,  v;as  to  be  shut  off — ■ 
and  *■***  withheld  said_  information  from  the  defendant  corpora- 
tion, and  in  so  doing,  fraudulently  induced  the  defendant 
corporation  to  execute  the  lease  under  v:hich  confession 
of  judgment  has  been  had";  that  defendant  was  not  cognizant 
that  access  to  the  loading  and  unloading  platform  v/as  to  be 
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cut  off,  and  "relying  on  the  fact  that  previous  tenants 

had  had  free  access  to  the  loading  and  unloading  platform, 

and  being  led  to  believe  by  the  plaintiff  landlord  that  It 

also  would  have  free  access  thereto,  executed  the  vrlthln— 

mentioned  lease";  that  v/hen  free  access  to  the  platform 

was  denied,  defendant  "did  immediately  notify  the  landlord 

that  same  had  been  done  and  that  the  premises  leased  from 

it  \<reve   not  usable  for  the  purpose  intended,  but  that  the 

landlord  did  not  remedy  the  situation";  that  defendant  was 

compelled  to  vacate  the  premises,  v;ith  a  great  loss  of 

business  and  expense  to  it. 

Rule  26  of  the  Supreme  court  requires  that  a  motion 
•  a, 

to  open ;^ judgment  by  confession  be  supported  by  affidavit 
in  the  manner  required  by  Rule  I5  for  sumraary  judgments. 
The  latter  rule  provides  that  affidavits  in  suppor't  of  or  in 
opposition  to  a  motion  for  summary  judgment  "shall  set  forth 
with  particularity  the  facts  upon  which  the  claim,  counter- 
claim or  defense  is  based;  ***  shall  not  consist  of  conclusions 
but  of  such  facts  as  would  be  admissible  in  evidence;  and 
shall  affirmatively  show  that  the  affiant  if  sworn  as  a  witness, 
can  testify  competently  thereto."   The  petition  before  us  does 
not  meet  these  requirements.   It  fails  to  state  facts  upon 
which  a  concealment  of  knowledge  that  access  to  the  loading 
and  unloa.ding  platform  was  to  be  shut  off  could  be  the  basis 
of  a  charge  of  fraud  invalidating  the  lease.   It  does  not  state 
who  denied  defendant  access  to  the  platform,   Ileither  does 
it  show  when  the  defendant  vacated  the  promises.   There  is  no 
denial  of  occupancy  of  the  premises  during  the  period  for 
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which  plaintiff  sought  and  recovered  a  judgment  for  rent. 
Defendant  attempts  to  supply  some  of  these  deficiencies 
by  statements  of  fact  in  the  brief  and  on  oral  argument 
not  contained  in  the  petition  or  in  affidavits  supporting 
it»   These  st<atements  must  be  ignored. 

The  court  properly  denied  the  motion  to  vacate. 
The  order  is  affirmed, 

ORDER  AFFIRl-iED, 

Tuohy,  P.  J.,  and  Feinberg:,  J,,  concur. 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUKTY, 


ALBERT  E.  GILL, 

Appellant, 

V. 

WEST  END  PINE  APARTMENTS ,  INC . , 
a  corporation,  AME  ALIJIN, 
LOUIS  STEIN,  VELVA  LORES  COHEN, 
LA  SALIE  NATIONAL  RANK,  a  cor- 
poration, as  trustee  iinder  trust 
agreement  known  as  trust  No, 
11175,  and  "UNKNOM  OVMERS," 

Appellees . 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  TliE  OPINION 
OF  THE  COURT. 

On  December  >+,  19^7  plaintiff  filed  an  unverified  --^' 
complaint  in  the  Superior  Court  by  v/hich  he  sought  to  set 
aside  a  sale  and  conveyances  by  V/est  End  Pjne  Apartments, 
InCo,  one  of  the  defendants  herein,  to  Velva  Lores  Cohen, 
and  by  her  to  La  Salle  National  Banlc  as  trustee  under  a 
trust  agreement  knovm  as  trust  No,  11175,  The  complaint 
alleged  in  substance  that  plaintiff  owned  seven  of  the  3367 
outstanding  preferred  shares  and  three  of  the  199^  outstand- 
ing common  shares  of  the  corporation  which  owned  real  and 
personal  property  and  operated  a  fiarnished  apartment  build- 
ing in  Chicago;  that  on  December  1,  19^6  he  received  notice 
of  a  special  stockholders'  meeting  to  be  held  December  20, 
19^6  to  consider  an  offer  to  purchase  the  assets  of  the 
corporation  for  $215,000.00,  made  by  Anne  Allen  as  nominee 
for  Louis  Stein,  the  president  of  the  corporation;  that  he 
did  not  vote  in  favor  of  the  sale;  that  the  sale  was  com- 
pleted and  the  proceeds  distributed  to  the  shareholders 
on  presentation  of  their  stock  certificates;  that  on 
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December  21,  19^6  the  corporation  conveyed  the  property  to 
the  defendant  Cohen  as  nominee  of  Stein,  and  t\'Jo   days  later 
Stein  caused  Cohen  to  convey  the  property  to  the  La  Salle 
National  Bank  as  trustee |  that  Stein  was  in  a  fiduciary 
capacity  toward  the  other  stocl<holders ,  and  the  assets  sold 
were  worth  not  loss  than  $300,000,001  that  all  seven  dir- 
ectors of  the  corporation  voted  to  approve  the  sale  for 
$215,000.00;  that  Stein  either  ovmed  directly  or  had  con- 
trol of  more  than  50  per  cent  of  the  outstanding  shares, 
and  voted  said  shares  in  favor  of  the  sale  of  assets. 
Upon  the  basis  of  these  allegations  it  is  alleged  that 
the  sale  v;as  illegal,  and  plaintiff  asked  that  the  con- 
tract for  the  sale  of  the  assets  of  the  corporation  to 
Anne  Allem  be  set  aside;  that  the  conveyance  by  the  cor- 
poration to  Velva  Lores  Cohen  be  set  aside  and  held  for 
naught;  that  the  conveyance  by  Velva  Lores  Cohen  to  the 
La  Salle  National  Bank  as  trustee  like^Aflse  be  set  aside; 
that  the  corporate  defendant,  West  End  Pine  Apartments, 
Inc.,  be  rc-invested  v/ith  the  title  to  the  real  estate 
and  personal  property  conveyed  by  it;  and  that  the  de- 
fendant Stein  be  required  to  accoiont  for  all  net  rentals 
and  income  from  the  time  of  the  conveyance  up  to  the 
time  of  the  filing  of  the  bill. 

All  defendants  joined  in  a  motion  to  dismiss  the 
complaint  upon  the  tv/ofold  ground  (1)  that  the  complaint 
did  not  state  a  cause  of  action,  and  (2)  that  plaintiff 
had  not  alleged  compliance  with  the  statute  relating  t© 
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the  sale  of  assets  of  a  corporation  (Illinois  Revised 
Statutes  19^7,  ch.  32,  sec.  157.73).   On  October  19,  19^8 
the  chancellor  entered  the  follovring  order;   "On  Motion 
of  Attorneys  for  defendants  to  dismiss  the  complaint  and 
after  argujncnt  of  coimsel,  the  motion  is  allowed  and 
plaintiff  is  given  10  days  to  file  an  amended  complaint." 
After  plaintiff  had  obtained  leave  to  file  an  amended 
complaint  within  ten  days,  ho  failed  to  do  so,  and  there- 
after, on  mo'''icn  of  defendants  and  due  notice  to  plaintiff, 
the  court  on  November  ^-,  19^8  entered  an  order  reciting 
that  plaintiff  had  failed  to  file  an  amended  complaint 
within  10  days  and  dismissin,:;;  the  suit  for  v/ant  of  equity. 
It  thus  appears  that  he  had  abandoned  the  suit,  but  subse- 
quently he  took  an  appeal  from  the  order  of  November  ^,  19^8 
directly  to  the  Supreme  Court  of  Illinois,  \\?hich  transferred 
the  cause  to  the  Appellate  Court  \;ithout  an  opinion.   The 
only  error  assigned  as  ground  for  reversal  is  the  allow- 
ance of  the  motion  to  dismiss  the  complaint  of  October  19, 
19^8.   However,  by  obtaining  leave  to  file  an  amended  com- 
plaint but  failing  to  do  so,  he  waived  his  right  to  assign 
error  on  the  dismissal  of  the  original  complaint. 

The  courts  of  this  state  have  consistently  held  it 
to  be  an  elementary  rule  that  where  a  party  acquiesces  in 
an  order  of  court  sustaining  a  demurrer  to  a  pleading  and 
takes  leave  to  plead  again,  he  cannot  afterward  assign 
error  on  such  ruling,   Doyle  v.  City  of  Sycamore,  193  111. 
501 5   People  v.  Opie,  BO^f  111.  521,  citing  People  v.  Core, 
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85  111.  2.h&,        See  also  Dodd  and  Edmunds  Illinois  Appellate 
Procedure  (1929),  sec.  813,  P.  557. 

Upon  the  state  of  the  record  any  question  vrith 
respect  to  tho  correctness  of  the  prior  ruling  of  October 
19,  19^+8  sustaining  the  motion  to  dismiss  v;as  completely 
eliminated  from  the  case  when  plaintiff,  immediately  after 
the  motion  had  been  sustained,  voluntarily  sought  and  ob- 
tained leave  of  court  to  file  an  amended  complaint  within 
ten  days,  and  the  only  question  before  the  court  when  the 
decree  of  November  >+,  19^8  was  entered  v/as  whether  appellant 
v/as  in  default  for  failiare  to  have  a  complaint  on  file;  no 
other  question  v/as  or  could  properly  have  been  passed  upon 
by  the  chancellor  in  connection  w5.th  that  decree.   Plain- 
tiff in  his  brief  makes  no  ottempt  to  justify  or  excuse 
his  default,  but  argues  only  the  merits  of  the  original 
complaint  which  was  dismissed.  For  the  reasons  indicated, 
he  is  precluded  from  doing  this,  having  failed  to  stand  by 
the  original  complaint,  and  after  it  was  dismissed,  having 
voluntarily  soiight  and  obtained  an  order  to  allow  further 
pleading. 

Accordingly,  the  decree  of  the  Superior  Cotirt  is 
af  f  irm.ed . 

Decree  aifir;ned. 
Scanlan  and  Su.llivan,  J  J . ,  concur. 


ALONZO  H.    DAY, 

Appellee, 

V. 

RACHEX   CARTER  V/ALLACE, 

Ap])ellant, 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


M.   PRESIDING  JUSTICE  FRIEND  DELIV}5RED  THE   OPIKION 
OF  THE  COURT. 

In  a  forcible  detainer  proceeding  plaintiff  had 
judgment  for  possession  of  premises  located  at  ^115  South 
Drexel  avenue  in  Chicago.   Defendant  appeals  on  a  short 
record  containing  only  plaintiff's  statement  of  claim, 
defendant's  appearance,  findings,  orders  of  the  court, 
motions  for  staying  the  writ  of  restitution,  rulings 
thereon,  and  the  notice  of  appeal.   No  evidence  is  con- 
tained in  the  record. 

Plaintiff's  statement  of  claim  vas  filed  December 
10,  19^7?  and  summons  v/as  issued  returnable  December  17. 
After  the  case  v;as  assigned  to  several  judges  of  the 
Municipal  Court  it  was  finally  heard  by  Judge  Joseph  B. 
Hermes  on  January  15 j  19^8.   On  that  day  the  court  found 
defendant  guilty  of  unlawfully  witliliolding  from  plaintiff 
the  possession  of  the  premises,  and  ji"dgment  for  posses- 
sion was  entered.   At  the  same  time  the  v/rit  of  restitu- 
tion was  stayed  to  August  31,  19''+8,  and  defendant  was 
ordered  to  pay  rent  at  the  rate  of  ClSj.OO  per  month, 
"without  prejudice." 

Subsequently,  on  August  23,  19^8,  defendant  made 
a  motion  before  Judge  Hermes  asUng  that  the  v?rlt  of 
restitution  be  stayed  an  additional  90  days,  assigning 


Ji 


\ 


-2- 

as  the  reason  therefor  that  "to  make  the  defendant  move 
would  cause  great  hardship  on  her."  The  court  allowed 
the  motion  and  entered  an  order  that  rent  be  paid  at  the 
rate  of  $250.00  per  month  "for  use  and  occupancy  for  the 
period  writ  of  restitution  is  stayed,  without  prejudice." 
Having  thus  obtained  a  stay  of  the  -y^rrlt   for  almost  a  year, 
defendant  appeared  before  Judge  Eugene  J.  Holland  on 
November  23,  19^8  in  the  absence  of  Judge  Hermes,  and 
moved  the  court  for  an  additional  stay  of  the  v.T?lt  tOT 
the  same  reason  previously  assigned.   That  motion  was 
overruled.   It  thus  appears  that  up  to  the  time  notice 
of  appeal  v/as  filed  and  subsequent  to  the  entry  of  the 
judgment  for  possession,  defendant  had  remained  in  the 
premises  for  about  330  days,  and  since  then  over  a  year 
has  elapsed. 

Two  points  are  urged  as  grounds  for  reversal, 
neither  of  which  was  raised  in  the  Municipal  Court  or 
preserved  of  record.   It  is  first  contended  that  when 
Judge  Hermes  entered  the  order  staying  the  v/rit  of 
restitution  for  an  additional  90  days  on  August  23,  19'+8 
and  ordered  defendant  to  pay  rent  at  the  rate  of  $2^0.00 
per  month  for  use  and  occupancy  of  the  premises,  there 
was  "created  a  new  relation  of  landlord  and  tenant, 
between  the  Plaintiff- landlord,  and  Defendant-tenant, 
There  was  a  novation  of  contract,"  None  of  the  cases 
cited  by  defendant  in  support  of  this  contention  aid 
her  position.  The  rule  is  well  settled  that  it  is  an 
essential  element  o"  novatior  t,hp+.  the  parties  must 
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intend  to  substitute  a  nev7  for  an  old  contract.  There  is 

nothing  in  the  record  to  indicate  anj'-  such  intent.  Plain- 
tiff has  consistently  relied  upon  the  judgment  obtained  on 
January  15,  19'+8,  and  his  counsel  say  that  he  regularly 
complained  of  the  unwillingness  of  the  court  to  permit  him 
to  enforce  his  judgment.   Moreover,  there  is  nothing  in 
the  record  to  shov/  that  defendant  paid  the  sum  of  $2  50.00 
per  month  or  that  plaintiff  accepted  t^/t  sum.  V/e  must 
assume  that  defendant  received  the  benefit  of  the  t\io   stay 
orders  and  remained  in  possession,  and  plaintiff's  counsel 
say  that  defendant  collected  the  rent  from  subtenants  who 
occupied  the  premises,  and  still  occupies  the  apartment. 

As  a  second  point  for  reversal  it  is  urged  that 
Judge  Holland,  who  entered  the  final  order  denying  an 
additional  stay  of  the  writ  of  restitution,  v/as  without     y 
jurisdiction  to  enter  any  finding  because  he  did  not 
originally  set  and  hear  the  cau.se.   There  is  absolutely 
no  merit  in  this  contention.   For  some  reason  not  disclosed 
of  record  Judge  Hermes  was  absent  from  the  court  on  November 
23,  19'i-8,  and  the  mfttor  v'as  heard  by  Judge  Holland  at 
the  instance  of  defendant.   The  Municipal  Court  Act  (111,     ^ 
Rev.  Stat.  19^7,  ch.  37,  sec.  368)  specifically  provides 
as  follows?   "That  the  judges  of  said  Municipal  Court  may 
interchange  with  judges  of  other  city  courts,  and  with 
county  judges,  and  said  respective  judges  may  hold  court 
for  each  other  and  perform  each  other's  duxies  when  they 
find  it  necessary  or  convenient."  Under  that  provision 
of  the  statute  and  the  comn:on  practice  in  the  Municipal 


Court  Judge  Holland  properly  heard  the  notion  and  entered 
an  order  thereon. 

This  appeal  is  manifestly  taken  for  the  purpose 
of  holding  possession  of  the  premises.   Plaintiff  is 
entitled  to  possession  of  the  premises  for  v/hich  judgment 
was  entered  January  I5y  19'+8,  ti-.'o  years  ago.  Accordingly, 
the  judgment  of  the  Municipal  Court  is  affirmed. 

Judgment  r4;firmed, 

Scanlan  and  Sullivan,  JJ,,  concur. 


APPEAL  FROM  CIRCUIT 
COimT    OF   COOK  C0U14TY. 
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MARIE  MEINIWGER, 

Appellee, 

V. 

BROOKS  LAUNDRY  COMPANY,  a 
corporation,  and  MID-CONTINENT 
LATOIDRIES,  INC.,  a  corporation, 

Appellants . 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Marie  Melninger,  plaintiff,  sued  to  recover  damages 
for  personal  injuries  and  for  damages  to  her  Buick  auto- 
nobile  as  the  result  of  a  collision  betv/een  her  automobile 
and  a  laundry  truck  owned  and  operated  by  defendants,  A 
jury  returned  a  verdict  finding  defendants  guilty  and 
assessing  plaintiff's  damages  in  the  s-uin  of  $7j500.  De- 
fendants appeal  from  a  judgment  entered  i:ipon  the  verdict. 

The  collision  occurred  on  May  15?  19^+6,  at  about 
10  o'clock  A.  K,,  at  the  intersection  of  Augusta  and 
East  streets  in  the  village  of  Oak  Park,  Cook  county, 
Illinois,  Augusta  street  runs  east  and  west  and  East 
street  rtms  north  and  south.   Both  streets  are  approxi- 
mately thirty  feet  wide  from  curb  to  curb  and  are  paved 
v.dth  macadam  or  asphalt.  There  were  no  traffic  signs  or 
lights  regulating  traffic  at  the  intersection.   The 
weather  vms  clear  pnd  the  sun  ve.s   shining.  The  streets 
were  slightly  wet.   Just  before  the  accident  plaintiff 
was  drlvin^:  her  Buick  automobile  in  an  easterly  direction 
along  Augusta  street.   Defendants'  truck  was  proceeding 
In  a  southerly  direction  along  East  street.   The  houses 
along  both  streets  are  set  back  from  the  sidev/alk  line 
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and  drivers  approaching  the  intersection  have  a  clear  viov; 

for  some  distance  dov/n  the  int':,rsecting  streets.   Plaintiff 
/ 
/  and  the  driver  of  the  truck  were  the  sole  witnesses  to  the 

I 

accident.   Plaintiff  testified  that  she  was  thirty-four 
years  old,  had  been  narrlcd  for  sixteen  yerrs,  and  that 
her  "occupc'tion  is  physiotherapy";  that  she  had  driven  an 
autonobile  for  many  years 5  that  she  was  proceeding  east  on 
Augusta  street  .'-t  a  speed  of  between  twenty  and  twenty-five 
miles  per  hour;  that  when  she  was  forty  or  fifty  feet  west 
of  East  street  she  looked  and  saw  defendants'  truck  about 
200  feet  to  the  north,  and  approaching  "pretty  fast";  that 
at  the  tine  of  the  occurrence  she  assuTned  that  Augusta 
street  was  a  through  street  (v/hich  was  not  the  fact); 
that  v/hen  she  observed  defendants'  truck  she  sv/erved  over 
toward  the  curb,  stepped  on  the  accelerator,  increased  her 
speed  a  little,  and  started  to  cross  the  intersection. 
Plaintiff  first  testified  that  after  she  saw  the  tru.ck 
200  feet  away,  "the  next  tine  I  saw  the  truck  was  when 
the  accident  occurred ,   At  that  tine  the  truck  \/as  right 
in  front  of  ne."   During  her  cross-examination  the  follow- 
ing occurred;   "Mr.  liinshaw  [attorney  for  defendants]?   I 
say  if  you  had  looked  you  could  have  seen  the  truck  all  of 
the  last  200  feet,  couldn't  you.  A,  More  so."   Upon  re- 
direct examination  the  follov.-ing  occurred;   "I'fr,  Abrahamson 
[attorney  for  plaintiff];   Q.  VJhen  did  you  next  see  it 
[the  truck]  during  those  200  feet.   *  *  *  A.  Ivlien  I  was 
a  few  feet  away  from  the  corner,   *  *  -   Mr,  Abrahamson s 
Do  you.  lonow  in  fact  v^here  he  was,   *  *  *  A,  At  least  100 
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or  150  feet.   Q.   ivhat  did  you  clo?  A,   I  crossed  over," 
Plaintiff  ctdnitted  upon  oross-e>:anlnation  that  on  January 
7,  19^7,  her  deposition  v/as  taken  and  that  at  that  time 
she  stated  that  after  she  som   the  truck  200  feet  to  the 
north  she  did  not  look  to  see  whether  that  truck  vms 
coning  atan^^-  tine  before  the  collision.   She  testified 
that  the  front  of  her  car  cane  into  contact  'jith  the  side 
of  the  truck. 

John  Arrington,  the  driver  of  the  truck,  testified 
thrt  he  had  been  driving-  automobiles  for  thirty  years  and 
that  the  only  other  job  ho  ever  had  was  the  six  years  he 
spent  in  the  Array;  tl'iat  he  had  v.^orked  for  the  Brooks 
Laundry  for  eighteen  years |  that  as  he  approached  Augusta 
avenue  he  was  making  about  fifteen  railcs  an  hour  and  that 
as  he  entered  Augusta  to  cross  it  he  was  making  about 
twelve  miles  an  hour;  that  when  he  first  saw  the  Buick 
it  v;as  about  150  feet  to  his  right;  that  at  that  time  his 
truck  v/as  about  twenty-five  to  th'rty  feet  from  the  inter- 
section, "that  vrould  be  north  of  the  curb"  |  that  from  then 
on  he  naintalned  a  speec''  of  abou.t  twelve  miles  an  hour; 
that  he  did  not  turn  the  trtick  one  way  or  the  other  before 
the  accident;  that  he  was  driving  on  the  right  side  of  the 
street  near  the  center  line;  that  the  parts  of  the  cars 
that  came  together  v/erc  the  front  door  of  his  truck  and 
the  front  end  of  the  Buick;  that  his  truck  v/as  about  four- 
teen feet  long  and  the  door  of  his  truck  v/as  struck;  that 
the  truck  v/as  knocked  on  the  southeast  corner;  that  before 
he  v/as  struck  he  was  still  on  the  right  side  going  south; 


that  the  truck  vas   novocl  fifteen  feet  by  the  impact;  that 
after  the  accident  happened  his  truck  v/as  f-^cing  southeast; 
that  the  nose  of  it  was  facing  southeast  and  catty-cornered 
or  rather  facing  that  way;  that  the  two  front  wheels  of 
the  truck  were  up  on  the  lav/n  and  the  two  back  v/heels  were 
just  on  the  ctirb^  that  he  was  knocked  to  the  bottom  of  the 
truck  and  tvjo   teeth  v/ere  loosened  and  he  eventually  lost 
then;  that  after  he  get  out  of  the  truck  he  sav/  that  the 
hood  of  the  Buick  was  stjck^nr.;  In  the  side-  of  the  door  of 
the  truck. 

The  police  officer,  who  arrived  at  the  place  of 
the  accident  about  foiar  i.ij.nutes  after  it  occurred,  testi- 
fied that  the  truck  was  "on  the  side  up  over  the  cu.rb  on 
the  southeast  corntjr  of  Aiigusta  and  East  Avenue,   The 
rear  wheels  vrcre  at  the  edge  of  the  curb;  the  rest  of  the 
truck,  the  front  of  it,  v/as  on  the  parla-zay,  some  of  it 
on  the  public  wrlk  at  the  southeast  corner";  that  the 
rear  wheels  of  the  autonobile  v/ere  right  in  the  niddle 
of  the  intersection;  that  the  better  part  of  the  car 
v/as  past  the  south  lane  of  East  avenixef.  that  the  automobile 
was  facing  east  in  a  very  slight  southwardlj^  direction.  A 
second  police  officer  testified  that  the  driver  of  the 
truck  told  him  thrt  he  had  been  southbound  on  East  avenue 
and  that  he  did  not  see  the  passenger  automobile,  which 
was  eastbound  on  Augusta  street j  until  he  was  out  in  the 
intersection;  that  he  then  tried  to  go  out  in  front  of  it 
and  to  the  left. 

Defendants  urge  a  number  of  points  in  support  of 
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their  contention  that  the  judgnent  shotilcl  be  reversed,  but 
in  oTjr  judgncnt  it  is  only  necessary  for  us  to  consider  ones 
j  Defendants  contend  that  even  if  it  be  assumed  that  the 
[  driver  of  the  truck  was  negligent,  still  the  manifest 
I  weight  of  the  evidence  proves  that  plaintiff,  -^.t  the  time 
i  of  the  accident  and  just  before  it,  was  guilty  of  contribu- 
'  tory  negligence  that  proximately  contributed  to  the  accident. 
We  are  satisfied  that  this  contention  is  a  meritorious  one, 
but  as  this  case  may  be  tried  again  we  refrain  from  com- 
menting upon  the  evidence. 

The  judgment  of  the  Circuit  court  of  Cook  coimty 
is  reversed,  and  the  cause  is  remanded  for  a  new  trial, 

JUDGMENT  REVERSED,  AND  CAUSE 
REFiAIv'DED  FOR  A  NEW  TRIAL. 

Friend,  P,  J.,  and  Sullivan,  J.,  concur. 


Geasral   Ko.    10r^55 
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IN  THE 
APPELLi'-TE    COURT   CI    ILLINOIS 
SECOND  DISTRICT 

ti'iiY   TElk,    A .    i.  .    Iy49 


EhKEST  E.  GViRBEY,  ) 

) 

i'lu  int. li  X -Appe lie ut ,  } 


vs , 

BOARD   OF   I 'IRE  AKD   FOJ.ICE 
C0:.!:.:I3SI0iMEI\S   OI-   TilE   OITY 
OF   JOLIL'J,    ILLInOiS,   ;>!; 
ADMINISTralTIVl:  ikcmc^ ,    et  al., 

Doi'endauoa-iippellosB . 


AFPilAL  FhOIt;    xEE 
dixTCUll    CGLKT   OF 

ILI,II<OiS. 


i 


Fer   Curlcn: 

For  >r.oi*e   than  nineteen  years,   appelle^nt,  7rnest  E. 
Ovsrbey,   vvss    s   rremhnr   ox'   the,   po.l!.ce   dG^oartTion":    cf  the    City   of 
Joliet   and   since  Ai;L{:u£-;t    l'";^,    194;.'^    he   war>    the   cHily  appo:' nteci, 
qualiried   and   sct'in-i  Chief   cf  i^clice    of   thst    citj-.      On  ^une   26, 
1«47,   T,vritt-?n  C:is:-';;e.<5    seeking  hin   reiiovfl   tvov-,   that   office  were 
filed  ?v-ith  thv?   Board   of  lire   anc'   i'o.licn   Cornrr.iss' ioners    of  said 
city   and    fchet   hoard   after  notice   and.   &    full   hearing  as   provided 
by   law,    entered   sn   order  ^'prnovin";  hir:  as    Chief   r,f  Police,      On 
HoYesrher  C,    1947,    OA^erhey  filed,    -'n  tb©   Circ-it^  oi    '.ill   County, 
his   co'-pleint   under   the   prc.^isions   cf   the   Adrinlstrativr    review 
Act    (111.    Rev.    3tat.    1949,    Ghap.    110,    Sec?.    254-79,    inc.)    to 
review  the  decision  of  the  hoard.     The   amended  answer  of  the 
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board  ccnsii-tcd  of  the  record  cf  the  proct;e--cings  had  before 
the  boar.''  pcr-tainlng  v,o   tlie  cl-iSr-e^is  against  Overbey,   Upon  a 
hearing  before  the  Circuit  Court,  the  decision  of  the  i",oaru  of 
Flro  f  nd   Pnlloe  Corr^iissioners  v;&s  affirined,  aad  tae  record  I3 
brought  to  this  Couirt  Cor  revle-.?  by  Ernest  E.  Ovfti-bey  under 
Section  15  of  salrl  Act. 

In  Its  OT-cItr  riischsrglng  appel3,rnt  fvorc   the  police 
department  of  the  City  of  .Tol'et  the  board  Tcund  that  fcr  a 
period  of  approxi"  £.tely  lov.r  :;ear3  ccnrxncing  in  the  yerr  1943, 
rippell&nt  fr.ilec*  r>nd  re^'lertcd  to  concuct  re/^;ularly  schoc'iled 
inspec  tion.=^  cf  pcllce  r-en,  their  "niforrcs  and  erv.lpi-ont ;  th^^t^as 
Ch\ff   of  Police  he  nf-vev   concbuctsd  or  csuaco  to  to  ccixhicteo  any 
inEtruction  of  anr  kind  .for  nc'.i  EcTrhers  tBken  Into  tbe  department; 
t-.hat  he  ■never  held  sny  reetin,3s  of  the  verioiiE  departirents  under 
hit;  8dr:;ini?trf't5  ve  cori.trcl  '"■r  f-tter  pte?  to  cc-c^. in"  te  the  work 
of  the  severe!)  d'^^ppr-tr? -'t? ;  th'^t  '"ecfti^e  of  the  If.cl-:  rf  ruch 
co-ordination,  the  ceptfrins  of  rollce  we^^e  unfar-iliEr  with  the 
pro~re7s  cv   st^pp  tsken  In  ip'^Trt'^nt  pendln/;^  cr?r--'rpl  coeef?;  thst 
du.rin*'''  h^  p  tennfe  rr  C^''pf'  rt'   ''olir-r  he  iPchP'r'  c'^rflcenc'  In  the 
entire  ciepartment  ..  end  thr-'re  wr?  s  ccr^nlete  Isck  C't  confidence  on 
the  part  ol'  the  entire  poJlce  I'orce  in  the  loaderr-hip  and  policies 
of  Overbey  bs  Its  Chief ;  that  diirin;-";  hie  tsniire  £s  Chief  he 
alv/aya  naintainec  a  snllcn  and  bellif-erent  attitude  towsrd  his 
aubopdinates  in  the  department  end  on  numerous  occ&9:lon£"  he 
unneceu.sarily  and  unlustif iabl:,'  threateneo  to  nrefer  charges 
against  his  subordinate?.  ?, itri  the  boaro.  of  tire  and  Police  Cof;- 
tjilss loners ,'  thut  as  a  result  t'.;.erwor,  he  created  in  them  a  sonse 
of  fear  and  apprehensior] ;  that  he  anj ustif  iably  and  unnecessarily 
encouraged,  citizens  to  prefer  charges  against  his  subordinates 
in  the  police  force,  which  tended  to  destroy  confidence  in  the 
leadership  of  the  Chief"  to  such  an  extent  that  the  efficiency 
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of   the  entire  department  'vas  art  vera  ely  effected;    that  c'uring 
fhe   tlu.e  I?.'?.  13. lam  Baggeit   ^7§a    filling  a  probationary   stetus   and 
acting   Sif!   a   rookie   policeman,   he   solicited   Daggett   to   set   a«   a 
secret    inforc'.ant  with  resprct  to  r^attrrs    in   thp   police   depsrt- 
Tient;    that    dnrinfr  his    entire   ten-re    pa    Chief   of   Police,    he 
conducted   and    threti-enrr;   to   ccndnc-!-    "aids  vit-hrvit   first   oT:.tain- 
in;^  ses-^ch  warrants   as   reqx^ired  ^j  law;    th^t    on   October   4,   1946, 
in  the   case  of  ?rana-Ar  erican  ru.bllshu.nn;  and  Tlcvrs   Service,    Tr.c, 
V.   Overhey,    et   al,    tl'e   Gircr.it   Court    of  Will   County   rendered 
a   decree   perpetiialiy  enloinin.^  hiir   frcr-   pur£-;ins  such  e    cc\xr'se 
of   conduct,,    and   at   the    time   said  decree  v-ar    entered,    the    presidirg 
Jud^e   of   3aid   Criirt   c?'itici5;e<'''   and    ccndercned  hir   arc   aniong  other 
things    3to.ted   to   hi'-,'   in   open  c.urt    that  he  was    r;i;ilty   of   tbe   use 
of  nitlorian   or  Furopes'n  methods    in  his    concuct   as   Chief  of 
Folico    cf   the    City   of   Toliet. 

The   orde'r-   of  the  Board   dir.charginf^   appellant   also 
found   that   the  Board   in  Julr,    1947,    directed   hirr   to   take    rteps 
to   prorL.ote   a   reor'-e   harnonlous    police   departirent   hut   that   he   failed 
to   ohey   that   order  and  made   no  offcrt   -^o   cor.iply   there',"'ith:    that 


ne  also   .failed    t.c   conply  v.ith  an  order   of   the   Coranissioner   c 
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Public   iiealtn  and  Safety   of   the   City   of   Joiiet   direct  in;;,  him  to 
act   in  an  executive    capdcit;;    and   to   allcw  the   derail  v/oi-k   of  the 
dcpartruent    -o  be  done  hy  tne  luen  who   ordinarily  and   cus toitarily 
should  handle   those   details;    tha-u   under   the   guise   of   investi- 
gating  a   criminal  case,   '^.-ith  regaru   to  v^xiich   tlxere  was    no 
reasonable   cause   tc   believe   that   one    Lucy  liapsou  had   any   infcrma- 
ticn   in   ccviiiectiou  "cherevjitr;,   he   raade   a   perscuai   call   upon  her  .. 
in  an  efiort  "co  obtela  infcrma-Uicn  v;ith  resj^ect   tc   the   ucti'-zities 
of   tiae  Commissi  axe  ^f   :-ublic   health  and   Safety;    that    the   police 
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department,    uiiGsr  tJae    leadership   of   appellant,   was   devoid   of 

morsle,    ciacipline   and    exiiciGticv,    and   during   all.   frie   time  he 

was    Chiel ,    ula    cunOuct   vjus    deci-_r.ie:jtal    tc    tno   discipliuo    £<ad 

efi  icieucy   of   zhb   aerjlco   to   sucii  an   extent   tiiat   tris   police 

department  of  the  Cit^'  of  Jolitt  had  lest  the  i'e:;pect  of  the 

coranunitj, 

T^ie    or-Jor   specif Icially   found   that   tiMpellsint   iiad   en 

numerouc    occasions   viol-.^tod   ?rale3   Four,    Fifteen,    'rwentv-?,!:: , 

Thirty -four   and  fifty-five   of   the  I-L"ales    £~u::   Re^-^ult  tions   of   the 

:3oa:?d.      Zloso   several   r-,ilcc    provius   th^t   ro  rreisfcer   of  tao   depa"^t- 

Eient   shall   males   acou^^ations   r-esardin,i:   the    conduct   of   iinother 

memher,   unler^s   he    5s    in   a   pouition   to  v.ake   a   j'v.'oi'n  atatesnent 

'jrhich  v?ill  result    in  filing,,   chur,_ie:i  \/lth  tho   Chief   of  folicej 

that    no  ffiemher  of  the   depar.-'tEsnt    shsll   conduct  hinisell'   iu  s   ir&n- 

ner   unbeccr-in^  a   polio-:-   office:"   ^'nf.   a   ,;entlet:an   or    in   sn;-  way   that 

shall   rrin,3   discredit   to   the   depa:ctraont ;    that    r-o  raemh'-r  of   the 

manner 
departrrient   shall   perforrr:  his   duties    1>:   an   Ine^'+'lciont/op  neglect 

the  perf OA^r.^nce  th'r.P'Bof  ond  thot  oil  polico  officer.^  shall  he 

s''.;"~*e:t  to  2.11  ?'?'^'?T'9l  *3."'^  ^ts'''?  1:3''"^   ordinsncftH  of  th'7  Cit'v"  of 

Joliet   snd   departrtient   riile'i   «nd   ire^iilstions   93    '^eci'^ed  hj  the 

Chief  of  Po"^  ice   ^I'^yytf.ln'''*^.^  to   fsnd   eff 't^^r'tlnr^   ool  ice    of.^icei?.?    !?nd 

the   .general   .rules    of  the   Board    of   ^'it>e   and   Polic^   C or.:-i:-'fi one rs . 

'Th*^  h? '*' T*"^  p  ■"-   i>^f^T»'^   f'i.'^   ^o?"^''^    c  on'^'^jf^e  d   ??'^'^e*n   'ii?T3  •      ^he 
testimony  of  the 
transcript   of  th^  fcrty-fivs   witnesses  who   te?tif'"d    :^o-:3i.its   of 

more   than   ei^ht   h^Tnored    I'jro'^wrltten   pa^es,      An'celjant  '?r?5?   ■^resent 

at   all   the  hearings'   and   repr'esGnted   by   aMe    counsel.     At   the 

conclusion   of  the  hearing   in   trie   trial   court   the    jud:ie   took  the 

> 

cause  under  advisement  and  thereafter  riled  an  op-in-ifiu  of  twenty- 
two  pages,  which  discloses  thst  the  esse  received  the  careful 
and  studious  consideration  of  tho  trial  court. 

It  is  insisted  hy  Counsel  for  appellant  that  the 
judgment  appealed  from  should  he  reversed,  because  the  findings 

of  the  Cooirt  are  manifestly  against  the  weight  of  the  evidence 
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and   fast   there   Ib   t^o  substantial  evirience   In  the  recor-d  to   support 

any  of   the   charges   pi»efei\red   against    appellant.,     It    if.    slsc 

insisted   tho  t    the   Ocurt ,    co-;sioered   •.-.on-expert    opinions    of   the 

several  ■■,>'!  tnsa::  2  s   w'ao    ts.ot  *  fieri    in  support   of   the    chE.r';;,es   against 

the  a-opellant    to   the   effect   thft   appellant   di-:^   n-^.t  have   any 

'•onfide'ice    "in   Mr;  ■mar,   <in'?    that  h-'g   r-en  dif'   not   bsvo   '■■or'f idence 

in  hJr,    that  t'.sre  v/oi!i   cllssonaion  anc"    I'tck  of  bij-'iTony  ai.-.cn.v?  the 

Tnembers    of   the   fore?,    that   the   pclic'^*    lepartrt''- tit    lacked   lAorale, 

thBt   appellant  wag    the   crrane   thereof  and   that   he    If^cked  the 

qualifications    cf   a    001-petont   Oh-'cf   of  PoXic-^. 

and  the   trial   court   found 

The  record  ciisoloses/that  t}i€:  polic'V  force  of  which 

appellant  '.vai  Chiof,  'jonsif^te^:'  of  f if i.^r-f ii-e  rienher^n  .  Thst  r.t 
the  tiji:e  t'ne   chsr-<i)3  ^'-'ere  preferred  ngainst  appellant  ?nd  for 
severr,!  years  prior  thereto  ap/pallfint  did  not  con'msa'.id  the  respect 
and  confidence  oS'   tho  -r-en,    nor  tho  respect  f\ncl  confidence  of  the 
Conriosioncr ,  of  l-iAhlic  Health  and  n&fetv  of  the  Git^^  cf  Jcliet; 
th&t  tiiere  ■'.-vas  violont  friction  hoti^'een  Appellant  and  his  menj 
tiiat  there  ""ere  tvo  factions  in  the  i'clice  fepr.rtTrent ,  the 
Chief  on  ona  niiie  and  the  other  r.o-:;herM  of  the  force  on  the  otherj 
uhat  r,h.ere  was  a  feeling  of  dliitru^^t  by  -chc  raen  toHar'"  their 
Cnief  and  a  feeling  cj  cistrusst  by  the  Chief  towcrd  ;^lo  men;  that 
the:''e  vas  an  utter  lacl-:  cf  covifiuencs  between  the  factiunr. ;  that 
the  Chie;  hiic  no  inapcctioua  of  aniforas  ,  equipnient  or  guns  and 
did  not  conduct  any  period  of  iue tract ic^n  for  the  uae  0.1'  fireanns 
anr  ether  'weapons}  that  no  instruction  vvas  ever  ^iyen  nev:   Ketnbers 
taker,  into  t"..e  police  d^pcrtment ;  that  no  effort  whs  raa.G6  by 
appellant  to  co-cidinate  ,.    tue  «voi-^  ol  the  various  departrrients 
under  his  control;  tht=t  nc  u;eetlvigs  oi'  the  departiueat  heads  were 
ever  held  to  ciscuss  prohle-us  confronting  the  several  departmental 
that  policemen  with  the  rank  of  Captain  were  not  kept  informed 
of  the  development  in  import-ant  pending  criminal  cases;  that 
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appellant   handled   sucl^  ^-otte^s   himself  personallj  and   lp;nored 
the  Captains;   that   th5re\»!?s   o    lecv  of  confidence   h:^  the 
rembrrs    cf   the    force    in   the    Chief,    -^s   Chief,    ^.nd   as    tc  his 
edtcini.'s  trative   procedures   and   pdic^ies;    that,   n'ithout    ihigtiflca- 
ticn  he    thr~atened   tc   'n^efer   char-res   against   his    5!ubordinate3 
with  the   Pclir-e  Sofrd   sn:5,   thereby  cra-At'-^d   a   sense   of  fear  and 
3  pprei">er:s  Ion  cti  the    nart    of   s'aon   guoorOinacea   sno    rh^^felt 
apnellant  T.-as   net   inter^^-sted    in   tbair  ■■/elfare;    that  a- opel  l^nt 

took   no   interest    in   enceftvoriug   to   solve    tlve   -nan:/   qaestiona    that 
arose   in   tbe   «.drfii  nistiratlor'   of    t'.be    Police  rspartruent    inYolviaj 
individual   pclicerren,   wbc   ■T-'iY  or   'hsj  not    ifim/e    '-cnovm  wnj^t   their 
indivi'h-Hl   ri>"-ht?    and    duties!   \'."pre;    tbat    in   contest-s    between 
cltiEPni?   snr^  the  Police  Department  appellant   encouraged   the   citizens 
tc   prei'er   ch8r»:es    a<7;ainst    his   rren,   ratl^er  thar?   to   Bttes'^pt   to 
iredjiite    the   dif I'icultie?   v?ithcut    a-oln'j;   befcre    the   y-oard;    that   it — 
becarae    Known   to   tba    Oenart.vent    the. b  a.  vpeilant   had    endeavored   to 
secure    the    services    of   one    of  toe  natrolri^n  -is    9    secrst    informant 
against    the   other  policerijc; ;    ths'.t  appellant    condijcted  raids   upon 
pa?operty  without   corrplyin>:  with,  the   law    in   first    obtaining   search 
warrants   before  making  raids;    tbat  n^    irite.c'itr-eo   in  the    detail  •Tork 
cl'   the   r.eu  ci    the   ,L'-ep3rtr,;ent ,   \'iio   ordin£ril.y  and    custoKsrily 
handled   detf.ilSj    1:,  violation   oi    an    ordor    of    the    i^or.iLr.iss  ioacr   of 
F;.'->:ii-:    .  enlth  ana   Gafcty;    that    the'  ciiaciplino   and   off  icioncy    of 
ty.e  Police   DcTiartrnent   was    in    tlie   descending   line   and    b'nat  ^.ppellant 
w- .s   not   poaeesaed   of  the    'proper  degree   of   leadership   to   enlist  the 
support    of  .his   rieu   in  cyrryin^r   on   the   •r'ork   of   t.he  Lepsrtment. 

The   trial   court   f'^irther  found   thct   appellant   b.ad   violated 
rules   4j    lo,   TG,    34,    v.rxu  55   -'bove   referred   to  and   concluded  that 
the   findings    of   the   Board   /vei'e   not   oi&nifestly   against    the   ii^eight 
of  the  evidence  bjit  were   substantially  supported  by  the   evidence. 
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After  an  exhaustive  review  of  th©  evidence  found  In 
this  record  and  the  applicable  principles  of  law  the  trial  court 
said!  "It  goes  without  saying  that  a  police  force  in  a  city 
as  large  as  Jollet  must  have  discipline— Biorale--confidence  In 
Its  chlef--eo-ordination  of  its  departments  and  adherence  to 
lawful  methods  in  discharging  police  duties  and  in  the  suppression 
of  crime.  The  evidence  does  not  show  that  this  poliee  department 
was  possessed  of  such  elements  under  the  plaintiff.  Eight  or  wrong, 
the  chief  pursued  a  policy  as  chief,  that  has  produced  a  conflict 
in  the  Police  Department  that  has  lowered  its  efficiency  and  its 
morale.  As  a  leader,  the  chief  was  unfortunate  in  not  displaying 
those  attributes  and  characteristics  which,  though  they  may  not 
endear  men  to  a  leader,  do  command  the  respect  and  confidence  of 
his  inferiors.  The  safety  of  the  persons  and  property  of  100,000 
people  are  affected  hy  the  efficiency  of  this  Police  Department, 
It  seems  to  me  the  best  the  chief  has  been  able  to  do  in  his 
defense  has  been  to  present  a  debatable  question  of  fact,  and 
that  is  not  enough  to  reverse  the  findings  of  the  Board  and  to 
overcome  the  mandate  of  the  law  that  the  findings  of  the  Police 
Board  on  questions  of  fact  shall  be  held  to  be  prima  faci©  true 
and  correct,"  •  f  '  ^ 

Drezner  v.  Civil  Service  Commission,  398  111.,  219  was 
a  proceeding  brought  under  the  provisions  of  the  Administrative 
Review  Act,  and  it  was  there  stated  (pp.  227-228)  that  the  Act 
does  not  purport  to  give  a  reviewing  court  the  right  to  rewelgh 
th©  evidence,  still  it  la  the  duty  of  the  court  to  determine  if 
the  findings  of  the  administrative  agency  are  borne  out  by  the 
evidence  and  whether  or  not  the  findings  are  against  the  mani- 
fest weight  of  the  evidence  or  if  there  la  substantial  evidence 
in  the  record  to  support  the  findings.  The  court  fxirther  stated 
(page  231)  that  when  a  complaint  is  filed  under  that  act  its 
provisions  are  meant  to  be  followed  in  entirety  and  not  In  any 
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perfunctory  manner,  that  it  Is  the  duty  of  the  Judge  of  the  Court 
in  which  the  proceeding  Is  pending  to  hear  the  arguments  of  counsel 
and  to  review  the  proceedings  thorougJaly  before  making  his  decision 
In  the  Instant  case,  this  was  done  and  the  outlined  proceedure 
carefully  followed. 

The  trial  court  found  that  there  were  two  factions  in  the 
Joliet  Police  Department,  appellant  at  the  head  of  one  faction  and 
the  other  fifty-four  memters  of  the  department  constituted  the 
other  faction.   The  court  also  found  that  appellant  violated  rule 
fifty-five  of  appellee  Board  in  making  searches  without  first  = 
obtaining  required  legal  warrants;  that  no  inspections  of  uniforms 
or  equipment  were  ever  made  and  no  regular  scheduled  meetings  of 
the  Chief  with  his  captains,  sergeants  or  patrolmen  and  no  dis- 
cussion of  the  problems  or  situations  which  the  department,  as  a 
whole,  must  confront,  were  ever  held.   It  is  elementary  that  no 
police  force  can  be  effective  without  leadership  on  the  part  of 
the  Chief,  and  the  trial  court  found  that  appellant  lacked  the  1/ 
necessary  qualifications  of  a  capable  leader. 

The  conditions  found  by  this  record  cannot  exist  in  an 
efficient  police  force.  Appellant  was  the  only  witness  to  testify 
in  his  behalf.  We  have  carefully  considered  his  testimony  as 
abstracted  as  well  as  all  the  other  evidence  found  la  this  record. 
The  written  charges  filed  with  appellee  in  this  case  Were  preferred 
by  one  of  the  city  commissioners,  and  by  a  captain  and  by  a  patrol- 
man In  the  department  and  by  a  retired  policeman.  Upon  the  hearing 
before  the  Board,  thirty-one  members  of  the  department,  including 
captains,  sergeants  and  pal>rolmen  testified  in  support  of  the 
charges.  We  agree  with  the  trial  judge  that  some  of  the  items 
of  evidence  are  trivial  but  a  consideration  of  all  the  evidence 
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leads  to  but  one  conclusion  and  that  ia  that  the  order  appealed 
from  Is  the  only  order  warranted  by  the  evidence  and  that  order 
must  be  affirmed. 


Order  Affirmed, 
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MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 


J^ 


Plaintiffs  sued  for  personal  injuries  and 
property  damage  to  an  automobile.   Defendant  filed  a 
"X   counter-claim  to  recove:-  for  property  damage  to  his  automobile, 
arising  out  of  a  collision  between  the  tv/o  automobiles  at 
the  intei'section  of  V/'estern  Boulevard  and  Ai'^cher  Avenue 
in  Chicago,  xfhich  was  then  controlled  oy   traffic  control 
signals.   A  trial  with  a  jury  resulted  in  verdicts  of  not 
guilty  as  to  the  original  and  cross  complaints  and  judgment 
entered  thereon,  from  x-fhich  plaintiffs  appeal. 

There  was  a   sharp  conflict  in  the  evidence, 
directly  bearing  upon  the  question  of  the  alleged  negligence 
of  the  defendant  and  that  of  plaintiffs  in  the  operation  of 
their  cars* 

The  grounds  for  reversal  are  the  misconduct  of 
defendant's  counsel,  seriously  prejudicing  the  jury  against 
plaintiffs,  and  the  giving  of  an  erroneous  instruction. 
Where,  o.s  in  this  case,  there  is  a  sharp  conflict  in  the 
testimony,  it  is  necessary  that  the  jury  be  correctly 
instructed,  and  that  the  trial  be  free  from  such  misconduct 


2. 

of  counsel  as  would  warrant  a  reversal. 

Oneox  the  x-ritnesses  for  the  plo.intlffs  vrc.s   a 
police  officer,  not  an  eyeiotness  to  the  accident.   He 
investigated  and  made  his  report  of  the  accident,  and 
'  testified  after  refreshing  his  recollection  from  the  report. 
Upon  cross-examination  counsel  for  defendant  asked  the  police 
officer  to  produce  a  copy  of  his  report,  which  he  did,  and 
counsel,  holding  the  report  in  his  hand,  asked  the  following 
questions  of  the  police  officer: 

"Mr,  Jacobs:   And  you  in  the  line  of  your  duty 
held  the  car  belonging  to  Vir,    Biniakiewicz  for 
the. damage  done  to  the  park  Board's  property? 

"Mr,  Brooks:   I  object  to  anything — what  the  officer 
did  holding  the  co.r  as  to  Park  Bos-rd  property. 
That  litigation  is  not  in  point  here, 

*  *  * 

"Mr.  Jacobs:   VJell,  did  you  learn  that  Mr-,  Iv'ojtasik'^s 
vle\r   was  obstructed  by  the  streetcar? 

"Mr.  Brooks:   That  is  objected  to,  if  the  Court 
pleo-se. 

"The  Court:   Objection  sustained, 

"Mr,  Jacobs:  'Now,  from,  your  inv'-rstigation,  talking 
to  the  driver,  Frank  Biniakiewicz,  did  you  determine 
that  Mr,  Wojtasik — that  there  v/as  apparently  no 
improper  driving  on  the  part  of  Mr,  VJojtasik? 

"Mr,  Brooks:   If  the  Court  please,  I  object  to 
Counsel's  question,   I  move  a  juror  be  withdrax^m, 

"Mr,  Jacobs:   I  am  asking,  from  this  plaintiff, 
did  he  learn  p.nything, 

"The  Court:   Strike  out  the  question,   I  instruct 
the.  jury  to  disregard  it, 

"Mr,  Jacobs:   VJ'ell,  isn't  it  a  fact  that  v/hat 
Mr,  Frank  Biniakiewicz  told  you  \-io.s   to  the  effect 
that  Mr,  V/oJtasik  v;as  driving  his  automobile 
properly? 

"A,   Ke  didn't  say  anything  about  how  he  was 
driving. 


"Q,,  .Well,  did  you  make  out  a  report? 

"Mr.  Brooks:   I  again  object  to  the  question 
counsel  asked  and  move  that  the  answer  be 
stricken  as  calling  for  a  conclusion  of  the 
witness  and  invaoAng  the  province  of  the  Jury; 
ans  secondi.y,  I  object  to  it  on  the  ground  it  is 
improper  conduct  on  the  part  of  counsel,  and  I  can 
show  you  counsel's  own  case, 

"The  Court:   I  will  sustain  your  motion  to  strike 
it.   The  jury  will  disregard  it,"_ 

In  his  final  argument  to  "the  jury,  defendant's  • 

counsel  said  in  part  to  the  jury: 


"I  sa.y,  and  I  believe  it  to  be  a  fact,  that 
through  a  very  fortunate  circumstance,  there  these 
people  were  most  fortunate  and  they  should  give 
their  thanks  to  God  that  they  were  not  Injured 
and  they  were  not,  insteacl  of  being  in  here  with 
a  lawsuit  some  four  years,  almost,  after  this 
occurrence.   And.  I  want  to  GO.y  one  thing  about  tha-t. 
This  is  not  nex-;  that  counsel  xvants  to  tell  about  him 
being  In  service.   VJell,  so  be  it.   But  we  are 
not  wasting  our  time  telling  you  about  Mr. 
VJojtaslk's  military  service  nor  his  two  son's 
millta-ry  service,^ 

"Mr,  Brooks:   Now,  if  the  Court  please, 

"The  Court:   Yes, 

"Mr*.  Jacobs:   I  thought  it  was  very  poor  taste 
that  twice  Counsel  tells  us  about — 

"The  Court:   Two  wrongs  don't  make  a  right,   ...    '" 
Objection  sustained, 

"Mr,  Brooks:   I  can  say  a  lot. about  things,  too, 
Judge,  and  I  don't  care  to  go  into  it,   I  didn't 
Stay  I  was  in  Service,  Counsel.   I  cia   proud  that  I  vras, 
however, 

"The  Court:   The  jury  xirill  disregard  the  service 
of  the  plaintiffs'  lawyer  and  disregard  the  service 
of  the  defendant  and  his  two  sons. 

"Mr,  Jacobs:   it  certainly  should  have  nothing  to  do 
with  this  case, 

"The  Court:   That's  right." 


^^ 


The  questions  asked  the  police  officer,  vrhile 
counsel  v/as  holding  the  police  report  in  his  hand,  were  a 
clear  effort  to  2;et  before  the  Jury,  indirectly,  what, 
he  would  not  be  permitted  to  directly  put  in  evidence.   To 
ask  the  officer  what  he  determined  from  his  investigation 
would  be  a  clear  invasion  of  the  province  of  the  jury. 
Aslcing  him  whether  he  did  come  to  any  determination  is 
equally  improper.   It  v;as  highly  pre jucdcial,  since  it 
conveyed  to  the  jury  an  impression  that  the  officer's 
Investigation^  probably  adverse  to  plaintiffs   and  recorded 
in  the  report,  was  something  the  plaintiffs  tried,  to  keep  from 
the  jury.  _  In  G-ordon  v.  Checker  Taxi  Co, ,  33^  111.  App,  313> 
at  p,  318,  we  said: 

"Innuendoes  involved  in  such  questions  are  some- 
times more  damaging  than  an  effort  to  prove 
the  Impeaching  facts,  ^'  *  *  the  prejudicial  effect 
springing  from  such  questions  cannot  always  be 
overcome,  and  results  in  an  unfair  trial  to  a 
pls-intiff,  *  *  *  VJe  cannot  place  our  stamp  of 
approval  upon  such  trial  practice.  It  does  not 
result  in' a  fair  trial  according  to  settled 
standards,  and  0,  verd-ict  so  obtained  should  not 
be  permitted  to  stand," 

Likewise,  the  questions  put  to  the  police  officer, 
concerning  the  holoAng  of  plaintiffs'  automobile  for  drjnage 
to  Po.rk  property,  conveyed  the  'prejudicial  insinuation  that 
plaintiffs  must  have  been  responsible  for  the  damage  to  the 
Park  property  resulting^ from  the  manner  in  which  plaintiff 
operated  his  automobile,  a  collateral  issue,  not  involved 
in  the  case.   The  sustaining  of  objections  to  such  prejudicial 
questions  does  not  cure  the  evil.  Bale  v,  Chicago  Junction 
Ry.  Co, ,  259  111.  ^76,   As  xras  said. in  Bishop  v.  Chicago 
Junction  Ry.  Co. ,  289  111.  63,  at  p.  70: 


"V/hen  Intelligent  counsel  pei^sists  in_  conduct 
X'/hich  he  Icnows  my.y  result  in  setting  aside  the 
vei.Klict  of  the  jury  if  he  secui^e  one,  he  is 
thereby  deliberately  taking  ohancoe  xirith  his 
client's  rights," 

The  statement  cf  defendant's  counsel  in  final 
argximent  to  the  jury  v;as  also  unwarranted  and  prejudicial. 
Plaintiffs'  counsel  had  not  stated  to  the  jurj^  that  ho  was  in 
the  military  service.   He  merely  referred  to  the  fact  that 
he  v/as  not  in  this  country  in  19^^5»      1"^  is  possible  that  it 
carried  an  inference  that  he  nay  have  been  in  the  military 
service,  but  he  did  not  say  so. It,  therefore,  dAd  not  justify 
counsel  telling  the  ^iury  that  defendant  and  his  sons  were  in 
the  railitpa^y  service,  of  which  there  v/as  no  evidence  in  the 
record,  and  which. could  not  properly_ be  in  evidence.   ¥e 
said, in  ¥ellner  v.  New  York  Life  Ing.  Co.,  331  111.  App.  36O, 
at  p.  365: 

"The  defendant  is  entitled  to  a  fair  trial,  free 
from  prejudicial  conduct  of  counsel,  who  in  o.n 
argument  undertakes  to. supply  facts,  or  an  inference 
favorable  to  the  plaintiff  not  based  upon  any 
evidence  in  the  record," 

Complaint  is  made  as  to  instruction  No,  8,  given 
for  the  defendant.   The  insti'uction  reads: 


"The  Court  instructs  you  that  if  you  believe 
from  the  evidence  that  immedia.tely  before  the 
accident  in  auestion  the' automobile  of  the 
defendant,  John  Wojtasik,  had  been  standing 
still  at  or  near  a  traffic  light  showing  red, 
on  the  west  side  of  VJestern  Boulevard,  and  that 
when  the  automobile  of  said  Wojtasik  entered 
said  intersection  said  traffic  light  showed  the 
green  or  'go'  signal;  and  if  you  further  believe 
from  the' evidence  that  the  defendant,  John 
Wojtasik,  used  reasonable  and  ordinary  care  and 
caution  in  driving  his  car  through  said  inter- 
section at. the  time  and  place  in  question,  then 
you  should  find  the  defendant,  John  VJojtasik, 
not  guilty, " 


6. 

This  was  a  pei^emptory  Instruction,  directing  n 

verdAct  of  not  guilty  upon  the  hypothesis  stated  in  the 
Instruction,   It  did  not  correctly  state  the  law  applicable 
to  the  instant  case.   Plairitiffs  alleged  in  their  complaint 
a  violation  by  defendant  of  Secti9n  32. (a)  of  the.  Uniform 
Traffic  Act,  oh.  95~l/2,  par.  129,  HI.  Rev.  Stat,  19^5. 
There  was  evidence  for  plaintiffs  that  they  entered  the ; 
intc-rsr:cticn  v/ith  the  green  light  in  their  favor,  and  that 
it  changed  to  amber  after  they  vrere  in  the  intcisection 
near  the  streetcar  rail  on  Archer  Avenae,  There  ^^ras  other 
evidence  plaintiffs  entered  on  the  amber  light.   The 
instruction  in  question  would  exclude  the  benefit  plain- 
tiffs are  entitled  tc  under  that  section  cf  the  statute. 
The  Supreme  Court  in  Schncidernan  v.  Interstate  Tr.  Lines, 
394  111,  569,  at  p.  579,  said; 


"The  statute  (sec.  32(a)  of  the  Uniform  Traffic 
Act,)  prescribes  the  rule  by  which  traffic  is  moved 
s.t  street  intersections  controlled  by  automatic 
stop-and-go  lights.   It  directs  that  when  the 
colar  green  is  exhibited,  the  traffic  facing  it 
shall  move  forward  into  the  intersection.   Such 
right  of  way,  however,  is  subject  to  the  provi- 
sions tha.t  the  one  advancing  into  the  intersection 
with  the  green  lig'ht  'shall  yield  the  right-of-way 
to  other  vehicle  *  *  ^-  laxirfully  within  the  inter- 
section at  the  time  such  signal  is  exhibited.' 
The  second  division  of  poa-'agraph  (a)  prescribes 
the  duty  of  the  driver  who-  approaches  the  inter- 
section when  the  yellow  light  following  the  green 
is  exhibited.   It  directs  that  when  the  yellow 
light  flashes  in  front  of  him,  he  shall  stop 
before  entering  the  nearest  cross-wa.llc  at  the 
intersection  'but  if  such  stop  can  not  be  made  in 
safety,  a  vehicle  may  be  driven  cautiously 
through  the  Intersection, ' " 


The  Judgment  of  the  Superior. Court  is  reversed 
and  the  cause  remanded  for  a  new  trial, 

REVERSED  AND  REFiANDED. 
Tuohy,  P.  J,,  and  Niemeyer,  J,,  concur. 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COLTRT, 


Mrs,  Elnore  K.  Ahlbcrg,  original  beneficiary       " 
of  seven  insura.nce  policies  on  the  life  of  Hjalraar  Charles 
Holmgren,  her  stepfather^  appeals  from  a  judgment  directing 
the  pa-j^ment  of  $1,791.85j  the  proceeds  of  five  policies,  to 
her  brother  Joseph  K.  Cocney,  the  alleged  beneficiary  under 
five  applications  for  change  in  beneficiary  executed  by  the 
insured  a  week  before  his  death.   The  insurer  filed  an  inter- 
pleader and  paid  to  the  clerk  of  the  court  the  proceeds. of  the 
five  policies  in  dispute. 

•  Cooney  procured  from  Kr,  Vezina,  the  agent  of  the 
Insurer  who  collected  the  premiums  on  the  policies,  blank 
applications  for  change  of  benef icla^ry.  On  one  Vezina, 
Inserted  the  number  of  the  policy  and  the  word  "stepson" 
in  the  space  on  the  apiolication  for  "Relationship  to 
Insured.  "   On  Ma.y  3,  19^7  the  insured  signed  the  applications 
in  the  presence  of  his  attorney,  vrho,  as  notary  public,  took 
his  acknov/ledgment  of  the  application  in  which  the  number  of 
the  policy  had  been  inserted,  and  signed  as  a  witness  to 


^ 
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the  signature  of  the  remaining  ftppli cations.   At  this  time 
all  the  applications  were  "olank  except  for  the  insertions 
above  noted  and  the  signature  of  the  insured.   May  5,  194-7 
the  insured  v/as  taken  to  the  hospital,  where  he  6±ed.   on  May 
10th,   Cn  May  6th  Cooney  claims  to  have  delivered  the  blank 
assignments,  vrith  the  signatux'e  of  the  insured  acknovrledged 
and  witnessed,  to  Vezina,   One  of  the  applications  when 
introduced  in  evidence  was  filled  out  with  the  policj;  number, 
name  of  new  beneficiary,  his  relationship  to  insured,  his 
age  and  residence.   The  record  is  silent  as  to  when. or  oy 
whom  these  matters  were  inserted  in  the  application.   There 
were  also  introduced  in  evidence  as  defendant  Cooney' s  exhibits 
two  inter-office  communics-tions  from  Fanning,  the  .manager 
of  the  Normal  Park,  Illinois  district  of  the  insurer,  in  which 
the  insured  lived,  in  which  it  is  stated  that  Cooney  called 
at  the  office  of  the  companj'-  with  the  change  of  beneficiary 
forms  on  or  about  May  loth.   Fanning,  oalled  as  a  witness 
by  Ahlberg,  testified  that  he  saw  the  applications  on  or 
about  May  l6th.   There  is  no  evidence  of  any  p.ct  or  word 
of  the  insured  indicating  to  whom  he  wished  to  change  his 
insurance,  except  his  signature  on  the  one. application  on 
which  Vezina  had  printed  the  word  "stepson,"  During  a  dis- 
cussion between  the  court  and  counsel  the  folloxving  colloquy 
occurred:   "The  Court:  '^*"''*  There  were  no  particular  state- 
i.ients  as  to  whom  he  (the  Insured)  wanted  to  give  the  insurance 
or.  anything  of  that  kind?  Mr,  Chancellor,  (attoi'noy  for 
Mr,  Cooney):   No,  no,  nothing  of  the  kind,"   There  is  no 
legitimate  evidence  in  the  record  indicating  to  ■■rhom  the 
insuied  wished  to  change  his  policies.   No  reason  is  shov/n  why  *"■ 
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the  cpplicr.tions  wore  not  filled  out  vlth  the  information 
in  the  forms  <as  to  the  narae  of  the  beneficiary,  his  relation 
to  the  insured,  age  a.nd  residence  at  the  time  the  applications 
x-rerc  signed  by  the  insured,   Cooney  had  possession  of  the 
applications,  but  this  possession  did  not  crlve  him  iraplied 
authority  to  insert  in  the  applications  the  information  and 
data  requested  of  but  unans'-rered  by  the  insured.  The  rights  of 
the  claimants  to  the.  proceeds  of  the  policies  were  fixed  at  the 
death  of  the  insured.   The  facts  presented  do  not  bring  the  case 
witliin  the  well  esto-blished  rule  that  where  the  insured  he.s  done 
all  within  his  pov;er  to  maize  the  change,  and  ministerial  acts 
remain  to  be  performed  by  the  insurer,  the  inteno.ed  change 
will  become  effective.   It.  is  governed  by  the_  case  of  YoTang  v, 
American  Standard  Life  Ins.  Co.,  393  111,  5^5,    xi/here  the  fail- 
ure of  the  insured  to  give  the  date  of  the  signing  of  the 
application  for  change  of  beneficiary  and  the  rela.tionship 
to  him  of  the  proposed  beneficiary  rendered  the  apvilication 
ineffective. 

The  judgm.ent  Is  reversed  and  the  cause  remanded 
with  directions  to  enter  judgment  in  favor  of  appellant  for 
the  proceeds  of  the  five  policies  in  controversy. 

REVERSED  AIID  REi^AI^^DED  WITH  DIRECTIONS. 

Eelnberg,  J.,  concurs, 
Tuohy,  P.J,,  tooJc  no  part. 
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MR,  JUSTICE  NIEMEYSR  DELIVERED  THE  OPINION  OF  THE  COURT. 


PlaAntiff  appeals  fr-om  an  ordei'  directing  him  to 
pay  to  defendant  0300  for  her  temporary  attorney's  fees 
and  $13   for  costs  expended  by  her  in  a  divorce  action. 

Plaintiff  filed  a  verified  complaint  charG,lng 
defendant  with  cruelty.   On  the  following  day  defendant 
Instituted  an  action  for  divorce,  filing  a  verified 
complaint  charging  cruelty.   These  suits  were  later 
consolidated.   The  parties  vrill  be  referred  to  as  plain- 
tiff and  defendant  as  in  the  first  suit.  On   defendant's 
motion  for  temporary  foes  and  costs  filed  in  the  first  suit 
the  order  appealed  from  recited  that  the  cause  came  on 
for  hearing  on  defendant's  petition,  and  "the  court, 
finding  that  it  has  Jurisdiction  of  the  parties  hereto 
and  the  subject  matter  and  being  advised  in  the  promises 
and  the  plaintiff  appearing  in  open  court, "  ordered 
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the  payment  of  attorney's  fees  and.  costs.   Shortly  there-- 
after  plaintiff  filed  a  verified  petition  to  vacate  the 
order,  alleging  "that  no   testimony  v/as  ta'-.en  at  said  hearing 
in  regard  to  the  mei'-its  of  the  defendant's  motion  for 
temporary  attorney's  fec3s  and  costs  and  that  no   preliminary 
hearing  was  conducted  to  ascertain  whether  it  was  probable 
that  your  petitioner  could. prove  his  charge  as  provided 
by  law  o,nd  contrary  to  Par.  l6  of  Chapter  ^0  of  Smith-Kurd 
111,  Annotated  Statutes."   No  reply  to  this  petition  v/as 
filed.   The  court  denied  the  motion  to  vacate  the  order. 
Defendant  has  not  followed  the  appeal. 

The  order,  a.s  heretofore  noted,  does  not  recite 
the  hearing  of  evidence  on  descendant's  motion.   Section 
15  of  the  Divorce  Act  provides   "that  hereafter  in  divorce 
proceedings  in  whicrh  the  wife  seeks  alimony  during  the 
pendency  of  the  suit  or  attorney's  fees  or  suit  money  before 
the  case  has  been  finally  adjudicated  and  the  husband  files 
s.   complaint  or  counterclaim  in  such  divorce  suit,  making 
charges,  which  if  sustained  by  proof,  would  entitle  him  to 
a  divorce  decree,  the  court  shall  have  no  Jurisdiction  to 
allovr  such  temporary  alimony  or  attorney's  fees  or  suit 
money  until  it  has  conducted  a  preliminary  hearing  to 
ascertain  whether  it  is  probable  that  the  husband  can  prove 
such  charges,  and  if  the  court  finds  that  it  is  reasonably 
probable  that  the  husband  can  sustain  such  cha.rges,  such 
temporary  alimony  shall  be  denied  and  the  question  of  the 
allowance  of  o.ttorney's  fees  and  the  suit  money  reserved 
until  the  final  hearing  of  the  case,"   The  court  having 
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fniled  to  comply  vrlth  the  foregoing  provisions,  it  was 
without  Jurisc'j.ction  to  enter  the  order.   This  order 
is  reversed  and  the_ cause  remanded  for  such  further 
proceedings,  if  any,  the  pr.i'ties  may  desire  in  conformity 
with  the  statute  and  this  opinion, 

REVERSED  Aim   REI-IANDED. 

Tuohy,  P.  J.,  and  Feinberg,  J,,  concur. 
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JOHM  ¥ILCZEWSKI  and  ST.EPHANIA 
WILCZSW3KI, 

Appellants, 
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AMERICA]^!  CENTRA.L  INSURANCE 
COMPANY, 

Appellee. 


APPEAL  FROM 
MUNICIPAL  COURT  OF  CHICAGO 
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MR.  JUSTICE  NIEMEYER  DELIVEP.SD  THE  OPINION  OF  THE  COURT. 


Plaintiffs  appea.l  from  an  order  striking  their 
second  amended  complaint  to  re.cover  damages  sustained  by 
reason  of  a  fire  in  premises  alleged  to  he  covered  by  an 
insurance  policy  issued  by  defendant. 

This  complaint  alleges  that  one  Lillian  Beutler 
vj-as.an  insurance  broker,  duly  licensed  and  bonded;  that 
C-eo.  Hei-'mann  &  Co,  were  agents  for  the  defendant  and  had 
knowledge  that  Lillian  Beiatler  v/as  an  insurance  broker; 
that  in  19''!-7  plaintiffs  applied  to  Beutler  for  fire 
insurance  covering  property  ovrned  by  them;  that  she  secured 
a  fire  insurance  policy  issued  by  defendant  through  its 
agents;  that  the  policy  was  delivered  to  Beutler  and  by  her 
to  plaintiffs,  who  on  May  5,  19^^?  p-id  the  j^remium  demanded 
(|8l,60)  t9  Beutler;  that  while  the  policy  vjas  in  full  force 
and  effect,  on  July  31,  19^+-8,  a  fire  occurred  in  the 
premises  resulting  in  damages  amounting  to  C^^SO;  that 
defendant  has  at  all  times  refused  to  pay  the  fire  loss, 
claiming  that  the  policy  had  been  canceled  for  nonpayment 
/  of  premiums  for  the  reason  that  Beutler  did  not  remit  to 
defendant  the  prLraiums  collected  by  her  from  plaintiffs. 


The  statute  (111,  P.ev.  Stat,  194-7,  chap.  73,  par.  533) 
defines  a  broher  as  follov/s;  ^  "The  term  ''b'rolier'',  as  used 
in  this  Act,  means  any  person,  partnership,  association  or 
corporation,  who  or  ''hich  for  money,  comnission,  brokerage 
or  anything  of  value,  acts  or.  aids  in  any  manner  in  the 
solicitation  or  negotiations,  on  behalf  of  the  assured, 
of  contracts  of  any  of  the  hind  or  kinds  hereinabove 
enumerated,"   Although  the  broker  may,  with  the  consent 
of  both^ parties,  become  the  D.gent  of  the,  insurer  and  the 
insured,  in  the  absence  of  allegation  and  proof  to. that 
effect  he  is  deemed  to  be  the  agents  of  the  insured,  France  v. 
Citizens  Casualty  Co, ,'  ^00  111,  S^;    Tri-^Clty  Transportation 
Co,  V,  Bl:]:uminous  Casualty  Corp.,  311  111,  App.  6lC,   Plain- 
tiffs have  not  alleged  any  fact  tending  to  show  that  Beutler 
'  was  acting  for  and  on  behalf  of  defendant  in  receiving  the 
premium  from  plaintiffs.   They  do  not  allege  that  this 
premium  was  ever  paid  to  or  received  by  the  defendant. 
The  Judgmemt  is  affirmed, ' 

.....      ■■■•      ■  ."      ■   ■  AFFIPJffiD. 

Tuohy,  P,  J,,  and  Feinbcrg,  J,,  concur,  .   •••' 
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ELLEN  HOLT, 


Appellee, 
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ANTIOCH  SNGINfiERING  COI-IPA^ri:, 
a  con^oraticn,  and  LAIVRENGE 
WAREHOUSE  COl^ATI,    a  corpora- 
tion, 

Appellants, 


APPEAL  FROM 
MUNICIPAL  COlTvT  OF  CHICAGO 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


Defendant  Lawrence  Warehouse  Company  appeals 
from  a  judgment  of  $510  and  costs  entered  against  it  in 
an  action  for  use  and  occupation  of  premises  occupied  by  it 
ai  a.smlDleeB§e  after  the  termination  of  the  lease. 

PlPoiniiff  leased  the  premises  in  question  to  the 
All— American  Electrical  Mfg.  Co.,  for  a  term  expiring  April 
30,  1948;  September  18,  19^7  the  lessee,  xfith  lessor's 
consent,  subleased  the  premises  to  defendant  for  the  purpose 
of  v/arehousing  certain  electrical  supplies;  in  March  19^8 
the  original  lessee  x/ent  into  banl^ruptcy  and  on  March  loth 
its  assets  vrere  sold  to  the  Ma,nufacturers'  Trading  Corioora— 
tion  of  Cleveland,  Ohio,  which  on  the  same  day  sold  them 
to  the  Antioch  Engineering  Company;  defendant  issued  its 
nonnegotiable  v/arehouse  receipts  on  the  electrical  goods 
in  its  custody  to  secure  pe.yment  of  the  purchase  price 
by  the  Engineering  company  and  later  made  delivery  to  the 
Engineering  company  upon  payment  of  the  full  purchase  price 
of  the  goods,  P,la,lntiff  was  advisee,  of  these  facts.   On 
expiration  of  the  original  lease  plaintiff  deme.nded  possession 
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and  on  May  28,  19^8  judgment  for  possession  xms  entered 
and  writ  of  restitution  stayed  until  June  11,  1948,  the 
order  providing  for  the  payment  by  defendant  and  the 
Engineering  company,  vrhose  liability  is  not  involved  on  this 
appeal,  for  use  and  occupancy  of  the  premises  until  same 
were  surrendered,   June  11,  19*^8  defendant  made  final 
delivery  of  the  goods  covered  by  the  warehouse  receipts 
to  the  Antioch  Engineering  Company  and  possession  of  all  the 
premises. covered  by  the  lease  was  sun^endered  prior  to  June 
30,  1948. 

The  only  point  urge!  on  appeal  is  that  in  holding 
-possession  of  the  goods  purchased  by  the  Engineering  company, 
defendant  vjas  acting  as  its  agent,  and  this  fact  being  hnown 
to  plaintiff,  defendant's  principal,  and  not. defendant,  was 
liable.   This  contention  cannot  be  sustained,   Defeno.ant  vras 
in  possession  of  the  premises  as  a  sublessee  and  therefore 
li.able  to  plaintiff  for  rent  during  the  term  of  the  sublease, 
and  for  use  and  occupation  after  the  exi^iratlon  of  the  lease. 
It  v/as  also  liable  for  such  use  and  occupation  under  the 
order  permitting  it  to  remain  in  possession  after  the  entry 
of  the  judgment  for  possession. 

The  judgment  appealed  from  is  affirmed. 


AFFIRi'.'IED. 


Feinberg,  J,,  concurs. 
Tuohy,  P,  J,,  took  no  part. 
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No.    10366 


^S 


In  the 
APPELLATE  COURT  C?  ILLINOIS 
Secord   District 
October   Term,   A.   D.    1949 


O    O 


.A.  R'^7^ 


JOSEPHINE  IITDOHANTE, 


Plalntiff-Counte  reef  erxi  ant. 
Appellant, 


vs . 


SAM   INDORANTE, 


Defendant-Counterclalmant,      } 
Appellee.  ) 


Appeal  from 

Circuit  Court 

Kankalcae  County. 

Honorable 

C.   D.   Henry, 

Jug  tie   Prsslding. 


SRISTOW,    J.    —     On  Octobe-  29,   1947,    the   plaintiff, 

fc=^      Josephine  Indorante,  brought  a  suit  for   separate  maintenance   in 

I 

the  Circuit  Court  of  Kankakee  County  flherein   it  was  charred 
that  her  husband,    Sam  Indorante,  was  guilty  of  exti-'sae   and   re- 
peated cruelty  that  rendered  her  life    so   unbearable   that   it  be- 
came necessai'y  for  her  to  leave  hoinein  September,   1943.      Itie 
defendant  denied  these  allegations  in  his  answer  and  filed  a 
counterclaim  wlisrein  he   sought  a  divorce  upon   the   grourxis  of 
desertion.      iiiese  issues  were   tried  without  a  jury,   and,    on 
February  5,   1949,   a  decree  was  entered  dismissing  plaintiff's 
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complaint  for  want  of  equity,   granting  the  defendant  a  divorce 
upon  the   counterclaim,    and  denying  plaintiff  any  rights  in  defen- 
dant's property  at   the   time  of   the   trial,      ihe  plaintiff  prosecutes 
this  appeal,    seeking   to  reverse    this  decree. 

The  evidence   shows   that  Joaephine  and  Sam  were  married  on 
July  27,   1925,    and  thenceforth  to   September,   1943  lived  and  co- 
habited  together  as  husband   and  \7ife;    tliat   there  were    three 
children  born  to   this  union,  Vincent  and   Seraphine,  who  have 
reached  their  majority  and  married,    and  Cecelia,    a  girl   sixteen 
years  of  age  living  V7ith  her  mother.     Vincent  Indorante,    the 
oldest,    testified  that   the   plaintiff  was  a  gcxL  mother,  kind 
and  attentive  to    their  needs.     Seraj^hlne  Chaney,   ths  married 
daughter,    testified  that  her  mother  was  clean,  and  attended  to 
the  wants   of  the   children  very  well.     All   three  children  testi- 
fied that  there  v/as  more  or  less  discord  and   bickering  between 
their  father  and  mother,   but  nothing  of  a  serious  or  aggravated 
nature.     The    son,   Vincent,   testified  that  the   only  tijne   ho   ever 
saw  Ms  father  mistreat  his  mother  was    sometiae   between  1929  and 
1933  when  ho  was  very  young,   and  aaid,    "It   was    just  a   slap." 
Seraphine   did  not   remember  over  seeing  her  father   slap,   push, 
or  strike  her  mother.     To  like  effect,  Cecelia  testified  timt 
she  had  never  seen  her  father  strike  her  mother. 

Josephine   Sinenl   testified  that  in   the   year  1937,   defendant 
slapped  plaintiff  several  times  in  her  presence  and   in  the  pres- 
ence of  the  three   children.      Significantly,   none   of  the    three 
children  corroborated  this   testimony.      The  evidence  clearly  shows 
that  both  parents  were  good  to  their  children,   and    that    they  pro- 
vided them  v;ith  the   nscessitias  and  comforts  of  life  quite  abun- 
dantly. 
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Apparently  the   plaintiff  and  defendant  were  getting  along 
fairly  wall   together  until   1937,  when   she   decided  to  entei'  into 
tha  raillinoi'y  "business.     At  first   she  conducted  this  business 
in  their  home,   and    tiien  sho   moved  it  down  town.      Then,   in  Sep- 
tembaji^,   1943,   \iiiich  was  about  a  year  and  a  half  aftor  she  moved 
her  business  down  tovm,   she  left  her  hon;©  and    took  up  her  resi- 
dence  elsewhere,      TixQ   record  very  cloarly  indicates   that  on 
many  occasions   Sam    sought  to  have  Josephine  return  home,     Jle 
wrote  her  to  do   so,    and  frequently  sent  one  or  the   other  of 
his  children   to    see  their  mother  and  persuade  her   to  return  to 
his  hoiTie.      Tiie  defendant   testified   that,   on  one   occasion  v^hen 
she   refused,    she   said  that   she   'was  deeply  in  love,   and   that, 
consequently,    she  couldn't  come  back.      The  only  excuse  that 
Josephine   offers   in  reply  to    this  testimony  is   that  v/hsn  Sam 
asked  her  to  return  to.  him,   he  laid  down  a  certain  set  of  rules 
as  a  guide  for  her  conduct  if    she   should  come  home,    and    said 
that  unless  she  lived  up  to  this   strict  code,   she  need  not  return. 
The  record  also  discloses  tho   testir-iony  of   several  neigh'oors 
and  three   former  employees  at  the    tavern  and  lunchroom.      They 
all   testified  that   Satn  and   Josephine    got  along  well  together, 
and   that   they  observed  in  their  relationship  nothing   that  would 
i  r.  d  t,»e  5-  f  r  1  c  ti  o  n  or   unusual  incompatibility.         ['he    defendant 
denied  in  his  testimony  any  and   all  acts  of  cruelty. ; 

From  1925   to   1937,    tho   plaintiff  and  defendant  were   in  the 
lunchroom  and   tavern  business  in  partnership  with  iir.   and  Mrs.    Guz2o, 
the   parents  of   tha  plaintiff.     Both   the   plaintiff   and  defendant, 
apparently,    applied  themselves  very  industriously  in  the  conduct 
of   this  business,  making  it   a  euccsssful  enterprise  from  a  finan- 
cial  standpoint. 

It  is  claimed  by  the   plaintiff  that  the  defendant   Is  rK)W 
possessed  of  several   real  estate  properties  #iich  have  considerable 
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value,   and  that   this  accumulation  of  property  Is  tho   insult  of 
her  efforts  and  investments  of  monies    that  ahe  assisted  her 
husband  In  acquiring.      Tlie  record  does   not   sustain  this  conten- 
tion.    Cefandant's   testimony  showed   that  at   the  time  defendant's 
wife  left  him,   he  owned  real  estate  valued  at  $16,000,00,    which 
waa  held  in  joint  tenancy  with  Mis  father-in-law,   and  v»hen   this 
property  v«as   sold   In  1945,    ^^'12,000.00  v»as  paid  to   the    plaintiff 
and  her  father  in  aettleiaent   of   their   interest  in  the  promisea. 

It  appears   Ihat  the   plaintiff  and  her  parents   received  their 
respective   shares  in  the  premises  and  business,   v.tiich  sottlonient 
took  place   something  like   two  years,  after  the  parties  had   separated, 
and   that  each   side  V7as  represented  by  able   eounssl.      The  evidence 
clearly  shows   that  all  of   the   property  owned  by  the  husband  at 
the  time  of  the  instant  hearing  had  ©luiier  been  inherited  'oj 
him  from  his  brother  or  i-iad  been  the   i-'esult  of  his  ovm  efforts, 
and   that  his  wife  had  contributed  nothing  in   the  acquisition  of 
this  px'operty.      The  law  would  not  sustain  any  claim  by  a  vdfe 
to  any  interest  in  such  property.      (Gilbert  vs.   Gilbert,   305 
111.   218). 

Yfe  are  of  the   opinion  that  the  cliancellor  was  correct  in 
his  vlev^s  that   Sam  Indorante  rmde  every  effort   in  good   fal1±i 
to  have   Josephine  resume  marital  relations  v;lth  him,   and   that 
when  she   refused  to  do   so   she  was  gulltj''  of  desex'tlon.      (Gax^vey  v. 
garvey,   232   111,  App.   485),     We  aro  further  of  the  view  that 
tha   trial  court  in  v;eighing  the  conflicting  testimony  on  the 
question  of  extreme  and    repeated  cruelty  did  not  ©rr  when  he  de- 
termined that   the   plaintiff  had  failed  to  sustain  hsr  cliarge, 
Tliie.  cause  was  heard  by  the   court  v/ithout  a  jury,  and  a   reviewing 
tribunal  is  not  permitted  to  disturb  its  findings  unless  It 
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appears   thoy  ara  maaifestly  wrong.      Counsel   for  appollant    stated 
in  their  brief  that   the  paramount  problani   presented  In  this 
appeal    is   that  the  decree   entored  herein  is  net  aupported  hy 
the   evidQiied.     With  this  ccntontion  ws   cannoo  agree.      It  ia 
our  conisidered  judgment   that  the  decree  ent-sred  in  this   case 
is  a  cori'ect  one. 

DEGREE  APPim^ED. 
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No.    10373 


/it'Straet 


In  the 
APPELLATE  COURT  OF  ILLINOIS 
Second  District 
October  Term,  A.  D.  1949. 


A 


i 


HARLOVv    a.    PR2DRICK  and 
DORIS  A.    FREDRICK, 


Plaintiffs-Appellees, 


vs. 


THOMAS  F.  '.'/ALSH, 

Defendant-Appellant, 


Appeal  from 

Circuit  Court, 
Will  County 


Honorable 

James  V.    hartley. 

Judge   Presiding. 


3RIST0W,    J.    --     Appellees   filed  a    forcible   entry  and  detainer 
complaint  against   appellant,    alleging    that   a  verbal   lease  had 
been  entered  into   on  March  1,    1943,  for  the   possession  of  a  farm, 
which  lease    terminated  on  March  1,    1949.      Appellant,    in  his 
answer,   denied   that  appellees  were  entitled   to  possession  of 
the   premises. 

One   of   appellees,    Harlovj   G.    Fredrick,    filed   an  affidavit 

for    summary   judrment,    stating   that   appellant   unlawfully   remained 

I 

I   in  possession  of   premises   after   the    termination  of   the   one   year 

lease.   A  motion  to  strike  the  affidavit  for  summary  judgment 
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was  overruled.      Thereaitev  appellant  filev-i  a  counter-affidavit, 
which  was  as   follows: 

"iTiat   affiant   was   intimately  acquainted  with  F.    E.    Fredrick 
and   his   son,    Harlow   G.    Fredrick,   for    a  great  many  years  prior 
to   F.   3.    Fredrick's  death;    that    affiant  resided  in   Joliet, 
Illinois   and  in  the    carae  neighborhood  as   that  of   the   plaintiff. 
That   for   over   ten  years   prior   to   the   death   of    said  F.    E.    Fred- 
rick,   the   affiant   was  at  his  'beck   and   call,    practically  every 
day   taking  hira   in  affiant's  automobile    to   various   places  in   the 
City  of   Joliet,    and    to  his   f arras,    one    located  at  Elwood  known 
as   the   31att  farm,    and  the   other  being  the  farm  herein   involved, 
for  which   said    services   affiant   made   no   charges;    that   during 
said  period   of   time   the    said   F.    S.    Fredrick  owned   the   farm  herein 
involved;    that   one   Harry  Hoitz  was   the    tenant   on  said   farm,    for 
a  period   of  about   thirty-six  years;    that  about   the  1st   of  August, 
A.   D.    1347,    the   tenant,    Harry  Heits,    decided   to   retire   from 
farming,   and  on   said   date   the   said    F.    E.    Fredrick,    owner  of  the 
farm  herein   involved,    requested   the    affiant    bo    come    to  his   home, 
informing  him   that  he   wished    to   discuss  with   him  a   matter  of 
considerable   importance    to  both;    that   affiant   on  said   date   v/ent 
to   the   home  of   said    F.   £.    Fredrick,   and    then  v;as  informed  by 
F.   E.    Fredrick   that  his   tenant,   Harry  Heitz,   Vv'as   quitting   farming. 
That  because   of    said  fact,    he  v/ished   a:''fiant   v/culd  become   his 
tenant   for    the    farm  year  beginning  March   1,    A,   D.    194S;    that  at 
said    session   the   rental   terms  were   discussed  and   it  was  verbally 
agreed    that   said   affiant   v/^as   to  work  and  occupy  the   farm  as 
a   tenant   from  year    to   year   on  a   share    rental  basis,   beginning 
March   1,    A.    D.   1943,    said  P,   E,    Fredrick  stating   that   he   expected 
affiant   to   remain   bhe    tenant    there   for   a  great  many  years   and 
during   the  conversation  referred  to    this  farm  as   the   farm   of 
the   affiant;    that   after   the  verbal   agreement   for   the    rental   of 
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the  faiTi  was  agreed  upon,  thn  Raid  dafendant  requeeted  of  P.  S. 
Fredrick  that  he  prepare  a  v/,t'itten  laace  for  the  said  farn  on 
the  chare  rental  basis,  for  a  period  of  five  years,  giving  as 
his  reasons  that  ha,  the  defendant,  v/culd  be  required  to  buy 
tools  and  nachinery  which  would  cost  considerable  and  therefore 
wished  to  have  absolute  assurance  that  he  would  be  the  tenant 
on  this  farm  for  a  period  of  at  least  five  years.   The  said 
F.  S.  Fredrick  then  stated  that  he  i^ould  instruct  Attorney 
Prank  J.  Wise  to  prepare  this  vfritten  lease  to  said  fann,  for 
five  years  on  a  share  rental  basis,  the  same  as  that  of  the 
former  tenant,  Harry  Helt?;,  and  thereupon  affiant  agreed  to 
occupy  the  farm  as  a  tenant  from  year  tc  year  for  at  least 
a  period  of  five  years,  comiaGncing  on  March  1,  A.  D.  1343, 
Affiant  further  states  that  F.  E.    Fredrick  died  very 
suddenly  on  October  31,  A.  D.  1947;  that  his  aon,  Harlow  G. 
Fredrick,  the  plaintiff  herein,  know  of  the  verbal  agreement 
that  existed  betv/een  his  father,  the  said  F.  S.  Fredrick,  and 
the  affiant  for  the  rental  of    said  fariii,  and  on  several  oc- 
casions during  the  summer  of  1943  while  coming  to  the  farm 
expressed  his  willingness  and  desire  that  the  wishes  of  his 
father  be  complied  with  and  that  the  affiant  occupy  said  farm 
as  a  tenant  from  year  to  ;roar  on  a  share  rental  basis;  that 
on  March  1,  A.  D.  1943,  affiant  moved  onto  the  farm  herein  in- 
volved as  a  tenant  and  proceeded  to  cultivate  and  operate  said 
farm  as  a  tenant;  that  during  the  summer  of  1943  the  plaintiff, 
Harlow  U-.  Fredrick,  visited  the  affiant  on  said  farm  on  several 
occasloas  while  the  barn  and  tool  shed  were  being  repaired,  and 
on  those  occasions  verbally  agreed  that  affiant  remain  on  the 
farm  as  a  tenant  froni  year  to  year  aiad  that  he  should  have  a 
written  lease  for  a  period  of  five  years;  that  on  one  occasion 
when  the  said  Harlov/  G.  Fredrick  visited  the  farm  affiant 
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mentioned  to  him  that  he  had  heard  rumors  that  the  plaintiff 
himself  wished  to  take  possession  of  the  farm,  this  the  plain- 
tiff denied,  and  during  a  conversation  remarked  that  the  making 
of  these  repairs  would  make  farming  more  convenient  and  comfort- 
able for  affiant. 

Affiant  further  states  that  on  several  occasions  during  ths 
summer  of  1948  he  called  at  the  office  of  Attorney  Frank  J.  Wise 
Inquiring  about  the  written  lease  that  he  was  to  have  prepared 
for  affiant  for  the  operation  of  the  farm  for  a  period  of  five 
years  on  a  share  rental  basis;  that  said  Prank  J.  Wise  informed 
affiant  that  he  v;ould  communicate  with  his  client,  Harlov/  G. 
Fredrick,  who  was  in  Ploi'ida,  about  the  preparation  and  the 
signing  of  said  lease  for  the  farm  and  would  notify  affiant  as 
soon  as  he  received  word  from  the  plaintiff. 

Affiant  further  states  that  he  was  led  to  believe  from 
statements  made  by  Harlow  G,  Fredrick,  the  plaintiff,  that  his 
father's  wishes  would  be  complied  with  and  that  affiant  would 
be  the  tenant  for  said  farm  from  year  to  yearj  that  affiant 
relying  upon  those  statements  made  by  said  plaintiff,  during 
the  last  part  of  August  and  the  forspaft  of  September,  1943, 
)if^   plowed  approximately  twenty  acres  of  ground  preparatory  for 
planting  corn  for  the  farm  year  A.  D.  1949,  also  removed  from 
the  buildings  and  fence  lines  rubbish,  old  v/ire,  and  rock, 
thereby  Improving  the  premises  and  making  them  more  attractive. 

Affiant  further  states  that  at  no  time  did  the  plaintiff, 
Harlow  G.  Fredrick,  notify  or  inform  affiant  that  he  was  not 
to  be  the  tenant  for  the  farm  year  A.  D.  1949;  that  the  first 
notice  affiant  had  of  any  kind  that  said  plaintiff,  Harlow  G. 
Fredrick,  wished  the  defendant  to  relinquish  and  surrender  pos- 
session of  the  premises  was  on  November  26,  A.  D.  1943." 
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Thereafter,  on  March  2,  1949,  he  was  served  v;ith  a  written 
notice  demanding  Immediate  possession.  Motion  to  strike  the 
counter-affidavit  was  made  on  the  ground  that  such  an  oral 
agreement  was  unenforceable  since  It  violated  the  Statute  of  ^ 
Frauds.  Ihils  motion  was  allowed  by  the  court  and  judgment  was 
entered  In  favor  of  appellees  for  possession  of  the  farm. 

Appellant  prosecutes  this  appeal,  relying  upon  the  theory 
that  past  performance  on  his  part  obviates  the  application  of 
the  Statute  of  Frauds  and  that  such  a  defense  can  be  effectively 
pleaded  in  a  lav;  action. 

In  the  case  of  Melburg  v.  Dakln,  337  111.  App.  204,  the 
court  had  occasion  to  consider  this  identical  problem  and  sus- 
tained the  theory  advanced  by  the  appellant  herein. 

Appellee  in  his  brief  contends  that  the  allegations  of 
past  performance  set  forth  in  the  counter-affidavit  are  frivolous 
and  Inconsequential.   Giving  consideration  to  all  the  authorities 
cited  on  this  subject,  we  do  net  believe  that  we  would  be  justi- 
fied in  holding  that  the  pleading  filed  by  appellant  did  not 
raise  an  issue  of  fact  that  should  be  submitted  to  a  jury. 

Therefore  we  are  of  the  view  the  court  erred  in  sustaining 
apijellees  motion  to  strike  the  counter-affidavit  filed  herein  and 
in  allowing  appellees  motion  for  summary  judgment. 

CAUSE  REVSRS3D  AND  RtkYiAMDSD. 
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In  The 

APPELUvTS  COURT  OF  ILLINOIS 
SECOND  DISTRIOT 

October  I'erra,  A.D.  1949 


IS'  < 


LILL  AQli'siOi,,   Adialnis trator 

Of  the  Estate  of  Joe  R.  ::>recr. 

Plaintiff -Appellee, 

vs. 

ABTHUH  A VSHKA i4P , 

iief  endant-Appellant , 

and 

UKITr.i)  MOVIKG  AND  STORAGE,  j 

INCORPORATED,  a  Corporation,         : 

» 

Counterclaiiaant-Appellee ,        : 
ve.  r 

ARTHUR  AVERKASP,  '  ? 

Counter  Def  endjRnt-Apt>ellp.nt . 


1/ 


I 
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APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
JO  DAVIEuSa  COUNTY. 


8 
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i>ove,  J. 

Lyie  Monroe,  aa  Admlnlutrator  of  the  estate  of 
Joe  ii.  Crreer,  deoeaeed,  coamenoed  this  action  In  the  Circuit 
Court  of  Joe  Daviess  County  againat  the  defendants  Artnur 
Avsrkamp  and  United  Moving  and  storage,  Incorporated,  n  cor- 
poration, to  recover  for  the  wrongful  death  of  hlB  intestate. 
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71ie  action  grcn-^'s  out   of   f3,n  automobile -tniok  oolllslon  ooour- 
rln?   on  January  2A,   194.6,   -which  Involved  the  automobile 
driven  by  plaintiff's   intestate,   Joe  R.    Groer,    and  the  plokup 
truck  of  the  defendant   Aver3£??xap  and  the  tractor  trailer  of 
the  defendant  United  Moving-   and   Storage,    Iixjor-porated.    Arthur 
Averlcamp  vrlll  be  referred  to  herein  as  appellant  and  the   other 
defend?\nt,   United  Moving  and  Storage,   Incorporated,  will  be 
referred  to  es  United. 

The  complaint  consisted  of   six  counts.      Count   one 
is  directed  agrvinat  appellant  and  the  subst'^noe  of  thi3  oount 
is   th??.t  r.ppQllant,  vhlle  drivin.g  his  pioloxp  truck  in  a  v.'esterly 
direction  r.long  U.    3.   Hif^iWay  No.   20  near  Galen&,    Illinois, 
negligently  dirove  the  same  in  such  a  mp.nner  as   to  cause   it  to 
collide  with  the  traotor-traller  owned  j?jid  operated  by  United 
which  \vas  proceeding  in  an  easterly  direction  on  the  same 
hif^toray;    thr.t   aa   a  result   of   said  collision,    the   tractor^trailer 
of  United  obstructed  both  the  east   and  t-jest   traffic   lanes   of 
said  highway, all  of  v?hich  caused  the  autoraobile  which  was   owned 
and  operated  by  decedent,   plaintiff 'i;   inte8t??.tej   T>»h,ich  was 
beln?^  driven  eleo  in  a  westerly  direction,    to  collide  with  the 
tractor-trpiler  of  United. 

Count  two  is  also  directed  agpinst   the  appellant  and 
3»eallef?;et7  the   sarae  factual  situation,  except   that  It  charf^es 
that  appellant  drove  liis  autotiobile  over  the   center  line  of  the 
hle^way  contrr:ry  to  Porae-reph  151  of  Chapter  95i-  of  The   Revised 
Statutes  cf.  StPte  of  Illinois.     Count  three  wae   directed  af?;ainst 
the  appellant,   and  charges   that  he  was  under  the   influence  of 
liquor  while  operating  his  motor  vehicle  controry   to  Paragraph  144 
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of  Chapter  95|  of  the  Revised  i^tatutes  of  this   state,   and 
alle^red  thnt  as  a  r^jsult  of  bein.^  under  the  influence  of  said 
liquor,    appellant  wilfully  and  wantonly  drove  his  vehicle 
across  the  oenter  line  of  the  hl,<*iwny  and  oolllded  with  the 
trROtor-trailer  of  United. 

Count K  four  r.nd  five  arc-  directed  ar^alnBt  United. 
Count  four  charges  f^eneral  nef»llffence  agj^.inst  United  In  the 
operation  of  its  trcotor-treller,   all  of  Hhlch  oau^ed  it  to 
collide  with  decedent's  autoaoMle,  while  Count  five  alleges 
thst  United  op'-rat^d  Its  trsotor-trsller  at  ^n  excessive  rate 
of  speed  and  without  b^ing  equipped  with  adsnup.te  brakes  con- 
trcry   to  tho  certain  dosl.enfted  statutory  provisions.      Count 
elT  is  direoted  agalnat  ?ippellant  ,«nd  United  jointly  and  com- 
bine??  the  V5irious  oharfjes  of  ne?tllgenoe  In  the   preceedlng  counts, 

All  Bi%  counts  of  tho  ooraplelnt  alletje  thp.t  plain- 
tiff'a   Intestate  recfflvod  injuries  as  ft  result  of  the  collision 
betv;een  the  automobile  he  vaa  driving  stA  the  tr«?otor^trall©r 
of  United;   that  hie  injuries  resultfsd  in  his  death  on  the  day 
of  t.h9  aocidont,   and  that  the  ©Igoonduot  of  the  defendi^nts,   or 
on«  of  thoni,    or  both  Jointly,  ws?.   the  proximate  omiss  of  the 
de.i^th  of  decedent.  ■     ' 

United  fllsd  its  ansx-jer  denying  the  niaterlal  aliega- 

tlons   of   tho  coraplsAnt   as  did  also  pppellnnt  ,    and  United  filed 

its  amended  oounterclfiira  in  '.'fhloh  it  ohnrged  thnt  appellant  was 

guilty  of  nec'll^enoe  and  of  vilful  «nd  wsnton  miSiDnduot  in  the 

operation  of  his  vehicle^  e-.t  the   tim«  and  plsoe  in  westlon 

resulting  In  the  traotor-trpll«»r  of  United  belnf':  d»^raaiajed  to  the 

**7ti^n*   of   *"'  507  "^6 

'"''The  seocnd  count  or  ths  attended  couiiter-olaim 
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was   directed  against  appellant  and  also  the  plaintiff,    aa 

admlnlBtrator ,   and  Jointly  charged   thea  with  negligence  and 
wilful  nnd  v:ajntyn  misconduct  in  t}ie  operation  ot  their  respect- 
ive vehlGles,   xfhich  negli^-enoe  and  laiseonduct  reisulted  in  the 
dfitnpfre  to  thf;  tree  tor- tx'ailer  of  United  in  the  aum  aforesaid. 
Replleo  vere  filed  rjid  ligHXi    the   issues  made  by  the  pleadings 
were  subnltte  1  to  a   Jury  for  determination,  jtherc  was  also 
submitted  to  the   Jury  tn^ttmrn ■  ^Xt .am m9»wOi>|iu   gfrltifl.  a  special  Inter- 
rogatory, which  was  as  follows:      "'«as    the  defendant,  Arthur 
Averkarap,    guilty  of  x^-ilful  and  wanton  misconduct  in  the  opera- 
tion  of  his  autoiiiobile   just  'before  and  at  the   tiiat;  of   the 
a«:;cldent   in  question  in  this  law  suit?"     The   jury  answered  this 
interrogatory  in   the   affli-ntatlvo  ana  returned  a  general  verdict 
in  fr^vor  of   the  plaintiff  and  Rgain^t  appellant  for  .^2500. 00. 
Upon   the  issues  aade  by  the  amended  oounterolalia  and  reply,    the 
Jury  returned  a  verdict   in  favor  of  United  and  against  appellant 
in  the   sura  of    ?.10':^G.OO,      The   jury  aleo  returned  a  verdiut  in 
favor  of  the  plaintiff  and  against   United  on  that  portion  of  the 
amended  count ercls in!  which  s^as   directed  against  plaintiff.   After 
denyln:?  raotlonc  f ;>r  a  new   trial  and  for  judgment  notwithstanding 
the  verdicts,    the   tri;-l  court  rendered  Judgment   in  aooordsiice 
with  said  verdicts  and  tho  defendant  and  counter  defendaniu, 
Arthur  Avorkamp.    appeals. 

The  evidence  disoloseL'  that  the  collision  in  question 
took  place  on  January  24,   1946,    on  United  ijtatec   riignway  No.   20 
at  a  point   approximately  one-half   mile  wefct   of  the  city   limits 
of  Crp'lp.up ,    Illinois,    at   about   eleven  o'clock,    ?.H.      This   hif^- 
wpy   -^t   the  point   of   the   ooillBion  runs  in  a  general  easterly 
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and  westerly  direction.     About   one  hundred  feet  weat   of  where 
the  aosiisnt  happened,    ths  highway'  ourveu  gently  to  the   north. 
Tlie  tractor-trailer  of  United  was  being  drl-yen  by  frank  Baker, 
and  he  was  aooo;Qpe.ni«d  by  Franoiai  Ladig,   both  sen  being  employees 
of  United.      Their  tractor  wai;  a  jcdge,   and  to   it  «*  Fruehauf 
trailer  waa  attaolied.      Tiiia   Sractor-trallBr  was  being  driven  in 
an  easterly  directioii  at  approximately  thirty-five  wiles  per 
hour.      There  were  eithor  four  or  five  autoraobilea  being  driven 
along  the  highway  in  the  opposite,    or  weaterly,   direction.      The 
first  west  bound  car  passed  the  traotor-ti*aiier.     Tbs   Bocond 
west   bound  veiiicle,   which  ^i^as  an  International  pioliup  truck, 
bslonfT'ed  to  appellant.      As  it   neared  the  tract or-trailar  of 
United,    it  coxae  over  the  black  line  Into  the  eas';  bound  lane   of 
I      trafric.      Thia  caused  the  driver  of   the  tx*ao tor-trailer  to  drive 
off  the  paved  portion  of  the  >il^)way  and  onto  the  shoulder  of 
the  road  in  ordez-  to  avoid  a  collision  with  appellant's  pickup 
truc.'k,    which  ''3aker  was  able   to  identify  aa  an  Intermvcional 
pickup  truck  when  It  was  approxiimt&ly  t-«enty  feet  in  front  of 
hiffi.      The  pavement  wae   dry,   but    there  was  a  little  snow  on  the 
shoulder.      The  left  front  side  of  the  pickup  truck  collided 
witb   the  left   front  of   the  traGtor-trr.ilcr .      The  force   of   the 
collision  knocked  Baker  from  under  the  ateerln^,  wheel  of   the 
tractor-trailer  and  tiirew  Mb  aeeietant,   Ladig,    to  th^i'  bottom 
of  the  cub,    and  both  vere  rendered  tei'iporf.rily  unoonbcio\<.b  by 
the  Isipact. 

The  evidence  further  discloaea  that  wlien  B^ker  and 
liSdig  regained  consclous^ne&g,   their  traotor-traller  had  f;om©   to 
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a  step  on  tb?  hlcrhvay  In  a  .jscklfTnifed  position,  wlfo  the   opon 
p&rt   nf  th?  V  fjioln-  to  th©  north  Pitid  the  point  of  the  V  being 
locrited  oq  the  er.et  bcunS  ehoulder  of  the  hlphvfsy.     The  tractor- 
trallnr's  bujuper  nnd  front  enc'.  were  pointing  to  the  north  and 
were  renting^  on  the  black  lin^  of  the  ppvement  separating  the 
traffic  lanes.     The  tmller  portion  ©xtenf^ed  frora  the  shovilder 
of  the  east  bmmrl  lare    of  the  trRff lo  in  &  northwrn-iterly  direc- 
tion to  a  point  ??'bout  t'wo  feet  from  1*i©  north  line  of  the 
ooricrate  slab  of  the  his^ivp!^. 

Appellant '  -  vehiolft  mp-.b  disco  "wr^d  by  Ladlf?;  when  he 
was  plaair.jj  flS!,ra3  on  the  hlr^=va,y   a  fev?  min«t??f3  fTtsr  he  had 
regained  conBolousnesn  at  a  point   some  fifty  feet  or  raorc  west 
of  the  tr^otor-tmller,   and  it  w«5S  he'jif'ied  in  «  fjouthweaterly 
dlrootlon  in  ths  ea:it  bound  traff5.c  l«.ne.     ^vppsllant  hac' 
reaainsd  in  hla  vehicle,     'fhil??  th:?ro  l^*  nome  conflict  in  the 
teatlmony  on  t;i3,a  point,   the  gr-eatsr  ^v•!^l{?Vit   of  the  evldenoe  is 
to  the  effsct  Dhat  appellant  was  Intoxioated  at  the  tlmo  of  ths 
collision.     Sheriff  r-Sblar,  -who  vas  OPlled  to  the  scene  of  tte 
accident  and  -who  ar-.'lY^d  30es  tyenty  or  thirty  'Blnutes  there- 
after,   IwEiedlstely  took  appellant  to  the  office  of  Dr,   Schelley 
In  Oalena,  who  exr-mlncd  hla.     Upon  the  trial,   i>r.   Sch»lley 
testified  thet  in  hlP  opinion  appellant  -^as  intoxioatea  ^t  the 
tirac   of  hlG   eKajuir.ation, 

After  the  fli^re©  hsd  been   set  out  bc  fibove  related, 
Bsber  and  Ladlr"  dlticovered  the  Ford  car  of  plaintiff 'e  intestste 
8.  Short  dl.'stiino?;   o&st  of  sippellant '  a  plcl'up  trurk  and  off  the 
hi^jWfiy  on  thy  north  elde  thereof.      It  h"i  come  to  rest  st 
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right  angles  with  the  hii^"w«y.     Lying  on  the  ground  along  aide 
hln  car  vr.a  the  bod;/  of  Joe   71.    flresr,   plaintifr'o  Inteatate, 
Ne.ithrr  "^akj^r  nor*  LR..i.l£^  MA  notlo^id  the  aiitoiaobile  of  the 
decedent  prior  to  thlR  tlrae,    nor  did  thoy  r-'r^asEber  a  X'chicla 
str1.k3.n.r  th'^S.r  tmotor-trRller,     It  vfil?.  be  renenibcrecl  that 
tiiey  were  renaert^d  unoonsciouf^  b,y   X.h&  oolll&ion  l>ettTefiJ  their 
trpctoi—trniler  and  the  ploliup  trunk  of  Rppellpnt.     As  dis- 
closed by  the  photopjraplis  in  the  roccu'-d,   dscedant's  auto>viobile 
was  practio^'!!!?  dftmollslied  yiith  part  of  the  Isf'c  Tront  fender 
&nc^.  *!0^e  of  %hf!  grill  vorlt  of  the  radiator  entirely  gone.     These 
parte   of  flece^ent's'.  oar  were  later  fotind  to   be  v/rapp^d  around 
th?  front  buEper  nf  the  trfrct^r-trailcr.      Theac  Itacu^  >;ex*e 
poPitlYfly  identified  ?.3  being  parts  of  Groer'b  ;mnhliie,   as 
the  rrlll  viov'k.  tnatclied  that  rnmaiRlng  on  hit)  car  and  tihe  por- 
tion of  the  fender  recovcrsd  from  the  ferae tor-trailer  fitted 
onto  ar?er'3  machine  where  the  f8r.d«:r  wsa  jalsslng  and  -is.'ac  of 
exaot?^y  the  se^jne   golor. 

Appellant  contends  thrt  the  record  is  devoivl  of  any 
proof  sho-wing  any  oolllsion  betvesri  She  car  of  plaintiff's 
intestate  and  appellant's  pidan;.  truck;    that;   sc  a  -uattier  ct 
lo.^,   there  ie  no  evidt*nfte  In  the  racord  to  juetify  s  vilful 
and  wanton  verdict:    thnt  thera  is  no  evidence  ir   the  i»ec:ord 
sufficient  to  .vU3t>?ln  thi?  burden  of  proof  o.isat  upon  plaintiff 'b 
Inte-statrr  and  Unit'id  tc  show   'jbeir  freedom  fpoit  coi-ti-^lbuijory 
wilful  gild  wanton  aisoonduot;   that  th>5  coaluct  of  appellant 
was  not  the  proxisint^  lauae  of  th^  denth  cf  pl-aintlff'o  intestate, 
but  a-psllant'n  fiotion,   at  the  raost,   only  -jrciated  a  oon^iiuion 
which  ennbled  aD   intf.:rvenlng  act  by  a   third  p-ji'-aon  to  produce 
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the  ittju-r^y  for  vhioh  reflress  i",  sou-?ht  by  plaintiff;   that 
the  verdlotH  «re  contrary  to  the  manifest  welcrlit  of  the  evi- 
dfinoe  -m^i.   finally,   thst  tb^s  trlt'l  oourt  erri^d  In  the  Instruo- 
tloiifi   (TiTron  to  the  ^xxrj. 

Appffllsnt;  oontsn^s  th«t  thf^rR  5.3  no  evl«Jt?m<r5e.,  olroum- 
stantl.^,   or  -^therturl^!?,   to  f?hov?  a  collision  hetween  the  car 
of  -lece^^nt  ind  the   trpctor-trflilwr  of  T?nlts(5.      It  Is  to  be 
Oh^ervB'.l  ths^  vnrlows   wltnessee   dlnoovered  psrfc  of   the  fender 
and  the  radiator  frrlll  *7orV  nf  the  car  driven  by  deoetient 
wri?.pped  ^rovn-1  the  bumper  of  the  trsctor-traller  of  United, 
This  evidence  v?,8  subrnitted  to  the  .lury  alont?  with  bH  of  the 
rest  of  th?!  evidence,,    and  the  Jury  evlr'ently  came-  to  the  oon~ 
cluelon  that  the  enr  of  decedent  rsn  into  the  tr^.ctor-trallsr 
of  I'rltffd  rfter  appellant's  r^lokup  tr^Jick  had  collided  vlth 
ths  tracjtor-trsller       The  avl-Sence  fouRd  in  the  record  suffic- 
iently sujsr-^i'tB  thf?  conolusloR  of  the  Jury. 

It  iJ?  next   Insisted  that,   as  a  matter  of  law,   there 
Is  no  evidence  In  the  rf^cord  tr»  eustalr  the  wilful  enfl  wanton 
ch*»rgeg.     CouriBel  for  appellant  argues  ths  t  the  verdicts, being 
gener'-l,   the  precumrtlon  Is:  that  they  «rp  bafised  upon  the  wilful 
Bn4  vantnn  coiuitc.      Tstjch   Is   the  Irw.      C^'r-'^nn  v?, ,   Noomn,   37S  111. 
?^>6*,   F'.eell  v>:?.   Centrnl  I11>   Electric  h  (T^b  Co.,   31?  Ill-   App. 
106;   'Ireen  vs.  Yer.^er     .'556  TH.   App.  53i?. .     In  this  jjRrtiouls.r 
oaas,   hoveT<3r,    the  spenlal  lnt©rrop;ntory  stibmltted  to  ths  Jury, 
an-i  by  the  Jury  Rnswer^d  In  the  rfflrmntlve,    shows  that  the 
vorillcta  SIT.  bns«d  nn  •^^llfijl  and  wnnton  alscond.uct.     The 
great «!•  weight  of  the  «vlfie.n.c9  shows   that  at  the  tlmo  of  th© 
collision  between  the  vehicle  of  appellant  and  that  of  United, 
the  appellant  was  intoxicated;   that  he  drove  his  car  at  night 
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time   In  the  <,<?ronf;  Inna  of  traffic  >~nc?.  in  the  fr,oe  of  oncof?ilng 
veb45,olss.     C??rtrlnly  we  onnnoi;   ssy  that  such  r-otlon  nn  the 
pf»rt  rjf  nppel?uant  rloftis  not,    ns  p.  nmtter  of  Inw,   oonctltuta  w.ll~ 
ful  p.n<?!  vjnntcn  tnl«conduct.     It  wr.s  ole;Tr3.,r  an  Isgus  to  "be  pre- 
««*nt*"i  to  thp  .Ittrjr.      Tur'ainr^  frors  the  rl^rht  Jjenf.  side  of  the 
p<ive!n?nt  Into  the  l^'ft  hpn^  etde  of  thf?  pavenjent  Int-T  the  path 
of  ^neomlnfT  tr??ffic  has  been  held  to  be  ".  sufficient  ■beslE  for 
8   ,^>jry  tn  find  wilful  «nd  K'^.nton  nlgoonduo*.     Olty  of  Lalre 
F'-'TPBt  vs.   J'^nnvlts,    ?B95  111.   App.    2B9;   OraJ-^r  ^s.   Stnfcner,    159 
Tcnn.    511  19|' B.   V.    (2'1)   2^4.      The   drlvj^np  rf  P.n  r-utomobile 
on  ft  riLblJc  higtsvfiy  by  one  vho  1b  Intoxlcsfteft  has  been  h«ld  in 
othf>r  ,1urS.pdlctlon«  to  constitute  such  negliiTenQc  d.b  evinces 
an  utt^T  '^lepejrr-.rd  cf  consequences.      Toti'-'S^k  vb.   L?.nfsm?on, 
206  vim.    9^.,    238  N.    ■^■■?.    96?)    I^4>e'«--«a.»*«?^-''©*$:^-«f?r^^ 
^:^5#i>;^J»'rC>^::53^,====*■^^  If  f^lther  rlriring  on  the 

^r-onp-  Elde  of  the  bJLghw?y  s-galnat  trsfflc  aprroachlnf^  from  ths 
opposite  direction,    or  tlrlvlng  on  a  public  higj:w«?y  vbllo 
intOTl.aat'jd,   %n  r^  sufficient  bnsls  to  insKG  an  issue  for  the 
jury  to  de-cide  on  a  qts.e?3tlon  of  vllful  f^ml  "w^-nton  mlsoond.uct, 
then  surely  ths  ooEiblR»;tlon  of  the  tvro  affords  an  scipls  bnsls 
to  support  p  fln«?.ln^  by  the  J^^^y  thft  °ppellsnt  was  {.guilty  of 
wilful  and  wsntor  ?ii?,conc!<5ct. 

Ae  to  ppppll.«?.nt '  f-.  ?*rfmi?-«?rt  th^t  there  ie  no  pvlaenc© 
ir  thp  rro^r<3  tn  sust^-ln  th*?  burden  of  proof  o?^-gt  upon  plain- 
tiff ?nd  'Jnltf"?.  to  r-hov  fT*fe^S)m  tv^rr.  contributory  vllful  sna 
wp.rton  ffilBoonAuct ,  w^e  mrst  sp^ln  obeervf^  tbpt  sin  Isrwe  Yms 
fflftds  on  this  rverticn  7?nS  sub^rtltted  to  ths  jury.     Contributory 
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■rfllful  and  wanton  alsoon-uot  bars  a  recovsry.     Wlllgerotli  tb. 
Msdlox,   201  111.   App.    iaO;   Oavurnik  vs.   filler,   2Sc  111.  App. 
47£.     31not:  tbero  vjere  no  aye  viltnoss&s  t;:»  the  oollialan 
betv-jfien  tleoodent's  car  ari'T  the  traotor-fcrailsp  of  Jnltsd,    it 
was  neosasary  fo?  pla5.ntiff  5;o  m^p-ke  ps'oof  of  Uie  csji'si-ui  iiablts 
jf  .3ec«3.ont:  as  a  driver.     The  teatlmony  of  witnesees  familiar 
with  c\ov.e^ont*H  flrtvlnj;  habltt*  ^^aJ?  Introduced  by  plaintiff. 
"Tior^  is   "<;ivle  .iVlc'.fir.c©  Ir;  tlv3  record  rro>r;  ^'hlch  t'le  Jury  could 
h-tTs  found  tliat  iie  '-Jas  a  careful  arivi  pjiyd&rit-  driver.     «*  to 
Urdtsd,  the  evlder.oe  is  vmooatroTertad  tliat  tiie  '^^itriesa  Baker 
i{^.e  ■Iri-s'lKg  itj.  trdiot-jr-trraier  along  obtj  hi©ivay  at  a  iaodorate 
rat-3  of  ii.pei?d  iUiA  in  his  own  traffio  laj*e  -wlieii  appellant  out 
over  into  the  lane  >fh©ro  th«  traotor-trailcsr  of  ^''nit&d  was 
being  oporatea  and  by  his  action  in  ao  doing  Baker  waa  forced 
ta  driv^  bia  osaohine  cff  th;:  hlghvay. 

Gonplalnt  lb  also  nsade  that  naitber  plaiutifr  in  his 
ocLtrplalnt  nor  United  in  iti  Eiac-ncied  couiitsroialsi  alleged 
freedom  froni  contilbatory  vilf-vil  and  wariton  mia Gonauo t ,   and  tli»t 
Uit?y  have  thus  failed  to  make  ovit  e  caufcc  of   aotian.     Each, 
bCY'erer,   dlo  allege  freedom  f  ixa,  aonlav^^'^"/  aegiigoncc.     This 

AppellfJit  al&c  assert s  thif.t  thts  most  that  oan  be 
SftlS  Of  hlE  action  is,   ao  fiu-  afc  fehe  demtb  of  plaintiff's 
intect?-t^j  lu  e&ncernfcd,   tbat  it  furnlsbe^  a  oonditioii  whereby 
tbf-  -at  of  fj-.  Intervcr.in;;  tblrd  party  e^uli!.  oper&te  to  bring 
about  thf-  injui'ifcc  fi-os  which  decedent  siot  hife  def-th.     xhe  law 
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l3  that  If  thG  aegiif^enoo  or  Te/ilful  and  wanUon  uiisconduot 
doss  nCo^iing  rsoi^o  tihan  f^ii^niai;!  a  oondi^ian  by  'yiiiioa  ;m 
in.]-vjry  ia  :aade  poaaibis  and  thaU  QonditJion  oauaes  an  injuiy 
by  ths  3 uba squeal:  Indep-gndeat  aali  of  a  fiiiira  w^vzo,\j  ^cae 
aT6.-^:*lon  o.r  'ohn'  oon'litl.on  ia  not,   Sb.e  proxiraate  oau-a«  ox   the 
injure.      IllinoiB  Oexriraly^ys .   Oii\s(.aid,   Xj8  Ij.I.   270;   Bx-iaks  vs. 
The  Village  of  t|m*niiaa,   3?9  211.   193.     AppsllauS  overlooks  the 
fact  thp.t  no  third  pefooii*e  aotions  inter-veri^d  li\  tiiiu  oasa, 
Thic  collleion,   so  the  jury  del:er;,;in€:c;,  ti?&.:.  cauaed  ty  the      .w--  ., 
notion  of  Rppelisnt  and  not  by  the  aotlon  of  aii  intervening 
third  party.  

It  is  finally  contencle'd  tjmt  thfc  VGrdiol  is  against 
the  wanifyst  Mei|d'-t   cl'  the  evidence  and  that  the  trial  oourt 
erred  in  gi^Jlng  certain  inetrucj  t-ioas  ta  the  Jur> .     ^^e  have  3:»ead 
the  Instmjctions  coai:Iain«=;(l  of  tXi^k  the  authorities  submitted 
in  oonn<3otlon  thcrevjith.     Vo  a(jx-«o  '.^ith  oonuGl  thai;  one  or    ■• 
t'jo  of  then  are  tesimic&lly  inaoourate,  but  wfc  do  i\ox,  bel  eve 
thi?.t  ouch  technical  inaoouriiciea  as  a\ay  bo  oontaineu  in  the 
Inetruetlono  affords  Sv  sul'flwient  basis  for  a  rsversai  of  ihis 
Jud^^ontj   osp0Gl.vlly  in  iri?!V  of  the  fret  that  the  cat er-.'/h© lining 
volght  of  the^  evidence  eupporta  the  vcrdiote  retur-ned  and  the 
Ji^dgments  rendei'ed  thereon. 

The-  cross-apperilB  of  plaintiff 's  inteatats  an/i 
Unltr-i  must  tee  sustR'i-ned.      The  tri^l  court  fei-red  in  f'-:lling  to 
include  in  the  Ju^v-raents  Intersat  froin  the  da.tr    of  the  verdicts 
to  the  dats   of  rsndering  judgment.      ''Judg.iignts  recoversd  before 
any  court  or  tQ5%iatrat©  shell  drav  intsreat  ai;   the  rate  of 
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five    (6)  per  centun  per  cunua  irooi  the  aame  until  Batisfied. 
When  Jufipnc-nt  Iti  entered  upt?n  any  awftrcl,   rfeport  or  verdict, 
intf-reet  uVifll  Ire  coaputsU  at  tun  r&te  aioreefelci,  froai  the 
tlsnr  v'neV'  tu.c'e  :r  rendered  to  tbc  lime  oi   renaerirx^-,  juu.gttient 
vip<?n  the   ramti   crx\  made  a  psrt   or>  tit©  judgment.'^      (ill.    Rev. 
St.   Ghf-p.    74,    36C.   •-;    Heita  va.   Xellov  Gab  Go.,   248  111,   App, 
SS?;   llttls  vc.    Illinois  Bsisk^ra  Llf«  A«*s»fi.,    £47  111.   i\pp.547; 
*t?rry  v- .   nng:^'bak5::-,   110  111,   Apv: .   1^3.) 

This  Q?uae  Is   rsaandel  ':o  the  Cirault  Court  of 
Js®  Davis  as  County  '-flth  .dlrsstlOijii  to  vaoata   tb<?  Ju-l^f^eflts 
prevloTisly  rsnierel  and  to  randar  app2V)i>riat;0  Judg-aents  aa 
Indicated  harein,   C'>3tB  to  b(?  ta-^ad  to  appeilant. 

Heveruec;  and  raasiaslod  vith  directions. 


■^^^  .,,'''y^y —  ■ --v-v  >'»E='-"Tgr->'>^-25r~Y/\  /^ 


No.    10?8? 


In  The 
APPELLA-^K  COURT   of   ILLINOIS 
HTCCOND   DT'^''^RICT 
OC^OBFF   T"^RM,    A.    D.    1Q49 


HARLEY  T.    '^HAGFrF   snl 
SWIFT  &   COMPANY, 
a   *^orpor»tlTn, 

(Plaintiffs)   -^ppell^es, 

V8 

BEN  L.  HAM^'^ER, 

( Def  on-iant )   Appellant . 


Appepl  from  the 
circuit  court  of 
'''hitesiifi  County. 


Hon.  Ray  I,  Kllngblel, 
Judge  Presiding. 
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Bristovr,  J. 

On  ?fey  3,  1942,  shortly  after  larl^  at  e:?0  P.M.,  Leroy 
Spray  was  iriving  a  truck  owned  by  ^^^.rley  T.  Thacker  transport- 
ing produce,  the  property  of  ^wlft  and  ^ompany,  and  was  proceed- 
ing in  an  flast^rly  direction  on  11.    3.  Route  30  about  half  way 
between  MorriKon  and  Stprling  in  ^.fhiteslde  County,  Illlhois.   Ap- 
pellant, Ben  L.  Hamraer,  in  company  with  hi??  v^lfe,  two  daughters 
and  ni«cft,  was  operating  an  automobile  on  the  s-ime  route  and  tra- 
veling in  the  same  direction.   Alternate  Route  30  Joins  this  much 
traveled  route  on  the  north  at  the  point  in  question,  forming 
an  inverted  "T".   '•^o  th'='  south  and  adjacent  to  the  two  lanes  of 
traffic  co'iprising  Route  SO  is  a  third  slab  of  pavement,  Borae- 
tiraes  called  an  apron,  which  is  about  300  feet  in  length  and  lies 
equidistant  on  each   side  of  the  above  intersection. 

Hammer's  c^.r  ivaa  stoopp^i  at  this  intersection,  and  it  was 
his  intention  to  turn  into  ■'Alternate  50.   At  the  moment  he  under- 
took to  do  so,  the  driv^'r  of  the  truck  ri^ached  the  intersection, 
and,  to  svoid  a  collision,  the  truck  abruptly  turned  to  the  left, 
driving  into  a  ditch  on  the  north  side  of  the  highway  and  overturning, 
■^hls  accident  caused  a  stipulated  loss  to  Swift  &  Company  of  $243.84, 
and  to  ^Wley  T.  Thack^^r  the  sum  of  $1649.95,  th"  resultant  damag'e 
to  th»  tractor  and  semi-trailer. 
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Suit  was  Instituted  by  appellees  against  appellant  to 
recover  iamagea  as  the  result  of  the  alleged  negligence  of  ap- 
pellant In  the  operation  of  his  automobile.   The  cause  was  tried 

^  by  the  Court  without  a  Jury,  and  Judgment  was  entered  for  appellees 
and  against  the  appellant  in  the  amount  heretofore  Indicated.  This 
appeal  Is  prosecuted  and  questions  the  propriety  of   this  determin- 
ation. 

To  Justify  a  reversal  of  this  Judgment,  appellant  In  his 
brief  relies  principally  upon  the  contention  that  the  driver  of 

/  Thacker's  truck  was  guilty  of  contributory  negligence  as  a  matter 
of  law,  and  therefore  appellees'  recovery  should  be  barred.   With- 
out dispute,  Leroy  Spray  undertook  to  pass  appellant  Hammer's  auto- 
mobile at  the  Intersection  in  question,  and  in  doing  so,  it  is  con- 
tended, that  he  violated  Section  155,  Chapt.  B.5%   of  Illinois  Revised 
Statutes,  which  reads  in  part  as  follows:   "No  vehicle  shall,  In 
overtaking  and  passing  another  vehlcl"  or  at  fi.ny  other  time,  be  driven 
to  the  left  side  of  the  roadway  under  the  following  conditions,  .  . 
(}2).  ,  .when  approaching  within  100  feet  of  or  traversing  any 
Intersection." 

Appell«^es'  answpr  to  this  question  Is  two-fold,  namely:   the 
above  statutory  regulation  does  not  apoly  to  the  instant  situation 
because  of  the  existence  of  thR  third  lane  of  pavement  which  was 
created  for  the  purpose  of  allowing  traffic  intending  to  enter  Alter- 
nate 30  to  stop  and  wait  uoon  It  until  they  could  safely  cross 
the  hii-'hway;  secondly,  even  though  It  be  admitted  that  Spray  operated 
his  truck  in  violation  of  t'|;i'^  above  section,  such  would  not  necess- 
arily bar  recovery,  for  it  was  a  question  of  fact  for  the  trial  court 
to  determine  as  to  whether  or  not  such  conduct  constituted  contribu- 
tory negligpnce. 
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Lfiroy  Spray,  testifying  for  the  plaintiff,  said  thst,  on 
the  night  in  question,  he  was  .enroute  to  Chicago,  Illinois  from 
31oux  City,  Iowa;  that,  as  he  approached  the  intersection  in  ques- 
tion, he  saw  Mr.  Hammer's  car  standing  in  the  third  lane  or  south 
slf^b  of  p  vement,  apparently  waiting  for  a  car  coming  from  the  east 
to  pass  the  intersection;  that  he,  Spray,  was  proceeding  eastward 
in  the  second  lane  from  the  north,  and  was  driving  approximately  35 
miles  per  hour;  that,  when  Hammer's  car  started  its  left  turn,  "I 
was  right  in  back  of  him  In  the  center  lane  and  when  he  made  the 
turn  I  dldn  't  have  time  to  stop  or  sv;ing  to  avoid  the  accident. 
He  was  in  front  of  me  and  in  order  to  avoid  thp  crash,  I  turned  with 
him — I  tried  to  turn  to  thf='  north  on  the  old  road  and  I  didn't 
quite  make  it.   My  equipment  hit  the  shoulder  and  it  went  over  in 
the  ditch."  Mr.  Spray  further  testified  that  after  the  accident 
he  had  a  conversation  with  Mr.  Hammer;  and  theft,  "Mr.  Hammer  said 
he  didn't  know  I  was  behind  him,  he  didn't  see  me  when  he  made 
the  turn  and  he  didn't  know  I  v^as  there  until  he  had  already  turned 
and  was  crossway  in  front  of  me";  that  later  he  heard  Mr.  Hammer 
say  to  a  patrolman  of  the  Stpte  of  Illinois  that  he  had  failed  to 
signal  for  his  turn,   ^pray  also  testified  that  he  did  not  blow  his 
horn,  but  flRshed  his  lights,  and  th/  t  he  was  quite  familiar  with 
this  intersection. 

Elizabeth  Hammer,  wife  of  appellant,  Mrs.   Peters  and  Mrs. 
Ricks,  his  daughters,  tpstifed  on  behalf  of  the  appellant.   Ben  L. 
H;^mmer,  the  appellant,  did  not  testify.   Essentially,  the  only  dif- 
ference between  the  version  of  the  accident  as  related  by  appellant's 
witnesses  and  appellees'  witness  is  that,  according  to  appellant's 
witnesses,  Hammer's  car  came  to  a  stop  in  th^  central  lane  of  traffic 
as  he  was  about  to  txirn  north  on  Alternate  Route  30,  while  appellees' 
witness  stated  that  Hammer's  car  was  standing  on  the  outside,  south 
lane.   It  appeered  from  th°lr  testimony  that  they  had  made  this 
stop  to  permit  two  ccrs  coming  from  the  east  to  pnss  the  intersection, 
find  that  they  did  not  see  the  approach  of  appellee's  truck. 
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The  trial  court,  In  mr-'klng  hlB  iecision  tn  this  ra?itter, 
submitted  a   vn^ltten  opinion  wherein  he  mRde  th#  following"  obaerva- 
tion:   "Tbft  defendant  did  no^  testify  ,q.nd  no  explanation  was  made 
as  to  his  failure  to  do  so."   Gounael  for  appellant  in  his  brief 
cites  many  c^eea  wherein  it  has  been  held  that  there  should  be 
no  intendment  against  a  p?sx-ty  bi^cause  ht^  does  not  testify  for  him- 
self.  It  is  assumed  by  counsel,  because  of  the  statement  made  by 
the  Judge,  that  he  was  drawing  an  improper  inference  from  the  fact 
that  Hammer  did  not  testify,  and  that  such  Improper  inference  led 
him  to  the  erroneous  conclusion  that  appellant  was  guilty  of  negli- 
gence, pnd  the  llrlver  of  appellees'  truck  was  free  fi^om  contribu- 
tory negligence.   Wigmore,  in  >^is  treatise  on  evidence,  Section  289, 
seeris  to  lend  support  to  the  theor-y  that  when  a  defendant  h.~:.s  not 
taVen  ■'■h<^  st?ind  or  h-an  filled  to  proiluce  evidence,  thp  natural  in- 
ference is  tha'''  such  evidence  would  be  unfavorable  to  that  party, 
wp  ,in   not  hoi  love  th?>t  the  tr5--Tl  court  jn  making  his  Innocuous  refer- 
ence to  ■t'h.e  defendant's  failure  to  testify  can  be  erltized.   It  Is 
?^ff*tctilt  ■'"or  ■*"hin  o-'iurt  tn  supt>rpns  its  ourloHlty  pn'^i  to  not  make 
a  slrillrr  "nonlry  p.b   -o  why  Mr.  Haramer  did  not  t  •^stify.   ^t  was 
Inportant  to  a  T,rapf>r   decision  of  the  Issues  Involved  hprein,  to 
determine  exactly  wh^re  annellant's  Cfir  sto-pped  Just  before  he  turn- 
ed into  th''  intersection.   Mr.  Hamraer  was  the  driver  of  that  auto- 
■nobll».   It  was  night  time,  and  he  Kould  more  likely  kno^-f  better 
than  any  of  "^he  othe--"  occuT-sants  of  the  car  jus"^  where  he  stopped  it, 
Bind  Just  wha^  he  did  to  find  out  if  It  van  safe  for  him  to  cross 

this  busy  thornup:;hfare. 

Appellant  In  his  brief  cites  many  caa^s  which  hold  plain- 
tiffs wer-  guilty  of  contributory  negligence  and  were  denied  the 
right  to  recover  damages  where  they  undertook  to  pass  another 
VPhicle  at  an  intersection.   Vlecell  v.  Curnmin£s,  322  Ill.ApD.  5  59. 
Citations  frorr,  other  Jurisdictions  where  statutes  are  similar  to 
the  one  invoted  in  th-  present  case  indicate  the  same  line  of  rea- 
soning.  Houlihan  et  al  v.  Truckh^irner  2?  A  2d  352,  (a  Pennsylvania 
case):  Rodgers  v.  Blandon.  294  N.W.  71;  Bankers  and  Shippers  Ins^  Co, 
V.  Blandon .  294  N.>^  697;  Brown  v.  Raffety.,  234  Mo.  App.  620,  136 

S.W.  2d  717. 
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If  the  court  ahtuld  assume  that  thf^  trial  Ju  igp  herein 
gave  credence  to  the  teBtlmony  of  "eroy  Spray  when  he  said  that 
Banner  stopped  his  car  on  the  third  or  south  lane  of  pavement, 
then  the  situation  in  this  case  would  be  entirely  different  from 
those  Indicated  in  the  casi^s  cited  by  appellant.   And,  accordingly, 
Section  155,  Chppt.  95-^  of  Illinois  Revised  Statutes  would  not 
apply.   The  obvious  purpose  of  the  extra  slp.b  of  pavement  Is  to      ! 
permit  drivers  who  contemplate  turning  Into  Alternate  30  to  stoo 
in  a  pl«ce  of  safety,  where  they  cpn  remnln  until  traffic  has  clenred 
both  v/ays.   They  can  then  proceed  across  thp  highway  without  danger. 
The  Judge  was  in  a  position  to  observe  and  hear  the  witnesses,  and, 
consequently,  couli  better  evaluate  their  testiraony.   In  hlsywritten 
opinion,  he  indicated  h^-hu*'   4oLrl)t  that  he  entertained,  in  the  verity 
of  Mrs.  Hammer's  evidence.   We  are  not  disposed  to  dlstxirb  his 
findings  unless  they  are  palpably  an i  rainifestly  wrong.  The  state- 
ment made  by  thp  truck  driver  that  the  H^'immer  car  stopped  on  the 
wouth  lane  is  more  plausible  and  consistent  with  the  other  facts 
appearing  in  evidence.   It  is  admitted  by  everyone  that  the  truck    ^ 
was  coming  at  a  speed  of  about  35  miles  an  hour,  and  that  he  did 
not  slow  down  in  the  least,   "'■t  Is  also  admitted  by  everyone  that 
traffic  consisting  of  one  or  two  cars,  was  coming  from  the  eeist 
for  which  Hammer  was  waiting.   If  Hammer's  car  had  been  in  the  cen- 
tral lane,  it  is  extremely  Improbablsi  that  Spray  would  have  con- 
tinued to  drive  his  car  at  undiminished  speed  into  the  intersection 
in  view  of  the  fact  that  cars  wer«  coming  from  the  east  that  were 
reaching  the  in'^'er section  at  approximately  the  same  time  he  was. 
The  aonellant,  having  stooped  his  car  on  the  third  lane 
{    to  permit  cars  coming  from  the  east  to  pass,  it  was  not  unreasonable 
1  fnr  the  driver  of  the  truck  to  assume  that  his  car  would  remain 
i  ""here  until  he  had  also  passed  the  intersection.   This  court  is  of 

the  view  thst  the  truck  driver  was  not  guilty  of  negligence  when 
'  he  proceeded  across  the  Interaection  at  undiminished  speed.   The  trial 
Judge  was  correct  in  concluding  that  it  was  Ham-aer's  misconduct 
and  negligence  that  proximately  csoised  the  accident  in  question 
end  resulting  damages  to  appellees'  property. 

JUDGMENT  AFFIRMED 
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ELEANOR  NORTON  et  al.,        ) 

Appellants,   )   APPEAL  FROM  CIRCUIT  COURT, 

V.  )        COOK  COUNTY. 

ALICE  W.  BERRY  et  al*^        )      Q  QQ  T  A   C,  A 

Appellees.     )      t>  O  «/  X«Xlt«  «U  *X 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Eleanor  Norton  and  five  other  plaintiffs  filed  a 
complaint  in  chancery  to  set  aside  a  quit-claim  deed 
executed  by  William  F,  O'Malley  on  October  15,  19^6,  and 
other  conveyances  concurrently  made,  as  a  result  of  which 
he  and  the  defendant  Alice  W.  Berry  became  the  ovmers  in 
joint  tenancy  of  certain  real  estate.   A  freehold  was  not 
involved,  since  the  parties  during  the  course  of  the  trial 
entered  into  a  stipulation  whereby  the  property  was  sold, 
and  the  proceeds  of  the  sale  were  to  be  paid  to  the 
master  in  chsncery,  abiding  the  outcome  of  the  litigation. 
The  cause  v/as  referred  to  a  master  in  chancery,  v/ho  found 
that  William  F.  O'Malley  on  October  15,  19^6  knew  the 
nature  and  meaning  of  his  act  wlien  he  signed  the  deed  in 
controversy,  and  that  he  possessed  sufficient  mental  capa- 
city on  that  date  to  execute  the  conveyance.   The  chan- 
cellor entered  a  decree  in  conformity  vdth  the  master's 
recomiiiendation,  findin;;;  that  upon  O'Malley' s  death  on 
November  2,  19'+6  the  defendant  Alice  Berry  became  and 
v;as  the  sole  ovmer  of  the  real  estate  as  the  surviving 
joint  tenant,  and  directed  the  master  to  pay  her  the  pro- 
ceeds of  the  sale  of  said  property  when  they  became  avail- 
able.  Plaintiffs  have  taken  an  appeal. 
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Willie.m  F,  O'Malley  and  Alice  W.  Berry,  who  was  em- 
ployed by  the  Board  of  Education  as  a  truant  officer j  had 
been  devoted  and  inseparable  companions  for  twenty  years. 
O'Mallej'-  had  been  a  patient  in  the  Illinois  Masonic  Hospital 
from  October  10,  19'-!-6  to  the  date  of  his  death  on  November 
2,  19^6.  Ivliile  there,  he  executed  the  deed  in  question  on 
October  15?  19^^-6.   He  was  suffering  from  monocytic  leukemia 
and  cancer  of  the  lung,  and  died  as  the  result  thereof. 

The  complaint  is  predicated  vipon  the  theory  that 
O'Malley  did  not  have  sufficient  mental  capacity  to  appre- 
ciate what  he  was  doing,  or  to  protect  his  own  interests  in 
the  transaction,  at  the  time  he  conveyed  his  property,  and 
I  that  he  was  so  placed  as  to  be  subjected  to  the  influence 
of  defendant  Alice  W.  Berry,  the  real  grantee.   Plaintiffs 
rely  upon  the  testimony  of  two  witnesses.  Dr.  Karjorie  C, 
Meehan,  a  physician  specializing  in  psychiatry  and  neurology, 
with  a  good  educational  and  medical  background,  and  Julia 
Eshoo,  a  student  nurse  at  the  Illinois  Masonic  Hospital,  who 
attended  O'Malley  dixring  his  last  illness,  Dr ,  Meehan 
stated  that  at  the  request  of  Dr,  Schwartz,  O'Malley' s 
attending  physician,  she  examined  the  patient  on  October 
25,  19^1-6,  which  vms  the  only  tim.e  she  saw  him.  That 
examination  was  made  ten  days  after  the  deed  in  question 
was  executed.   She  testified  that  the  physical  findings 
of  the  neiirological  exam.ination  made  by  her  were  indicative 
of  organic  brain  disease,  "in  the  presence  of  which  there 
is  probability  there  v/ould  be  serious  impairment  of 
mental  function,"  and  that  in  her  opinion,  O'Malley  did 


-3- 

not  on  October  15?  19^1-6  have  sufficient  mental  capacity 
to  make  a  deed  or  ixnder stand  the  particular  business  that 
he  was  about  and  its  effect,  or  to  exercise  his  will  in 
regard  thereto.   She  stated  that  In  her  opinion  and  in 
her  experience  the  condition  which  she  found  coUld  hot 
have  developed  in  a  period  of  ten  daj^s^  but  admitted  that 
O'Malley's  ailment  v/as  a  progressive  condition  v/hich,  on 
October  15,  was  probablj'  less  severe  than  at  the  time  she 
examined  him  ten  days  later. 

Miss  Eshoo  did  not  see  O'Malley  on  October  15 
because  she  was  not  on  duty  that  day.   She  first  saw  him 
on  October  1*+,  and  next  on  October  16,  The  master  called 
attention  to  the  fact  that  her  testimony  on  direct-exami- 
nation as  to  her  observation  of  O'Malley  on  October  1^- 
was  in  conflict  with  her  statement  on  cross-examination 
as  to  O'Malley's  condition  on  that  day.   On  direct-exami- 
nation she  stated  that  O'Malley  v;as  irrational,  that  bed- 
sides were  applied,  and  that  he  had  to  be  in  bed,  whereas, 
on  cross-examination,  in  reply  to  the  question  "Did  you 
notice  anything  unusual  about  his  mental  condition  or  his 
irrationality  on  October  lUth?" ,  she  replied;   "I  couldn't 
say" I  "I  will  say  'No,'  because  I  am  not  sure";  "I  don't 
rememher ," 

On  behalf  of  defendant,  Dr,  Otto  Schwartz,  the 
physician  who  took  care  of  O'Malley,  testified  that  he 
had  practised  medicine  since  I908  and  v/as  attending 
medical  physician  at  the  hospital  at  the  time  of  O'Malley's 
illness.   He  was  in  daily  attendance  of  the  patient  from 


October  10  until  the  drtc  of  his  death.   O'Mr.lley  cc.me  to 
Dr.  Schv;artz'  office  on  reference  of  pl* i  Ferguson  on 
October  10,  and  after  a  thorough  exandhation,  hospitali- 
zation was  recommended,  and  O'Malley  entered  the  hospital 
that  day.  Dr.  Schwartz  was  of  the  opinion  that  he  was 
mentally  clear  when  he  first  saw  hin.   He  examined  the 
patient  once  or  twice  a  day  at  the  hospital  up  to  the  time 
of  his  death.   During  an  exam.ination  on  October  11  the 
patient  co-operated  \/ith  him,  and  In  Dr.  Schwartz'  opinion 
he  appeared  to  be  normal  on  that  day.  Also,  in  examina- 
tions made  on  October  13,  l^i-,  15  and  16  the  doctor  and 
O'Malley  conversed  with  each  other,  and  Dr.  Schwartz 
stated  that  he  was  of  the  opirion  that  on  October  15 
O'Malley  had  sufficient  mental  capacity  to  sign  papers 
transferring  his  property  and  to  knov;  the  nature  and 
meaning  of  his  act  on  that  dcy.   It  further  appears  from 
Dr.  Schwartz'  testimony  that  on  October  l6  the  patient 
had  an  X-ray  examination  of  the  upper  G-I  tract  (meaning 
the  stomach)  and  that  during  the  X-ray  and  fluoroscopic 
examination  he  co-operated  vdth  the  X-ray  specialist, 
and  vrith  Dr.  Schv-artz  after  he  returned  from  the  X-ray 
department.   Dr.  Schwartz  testified  that  to  his  knov/ledge 
no  narcotics  v/ere  administered,  nor  were  any  indicated 
as  part  of  the  treatment, 

John  W,  Hay\-/ard,  another  v/itness  testifying  on 
behalf  of  defendant,  was  engaged  in  the  real  estate 
business.   He  had  knovm  O'Malley  for  about  twenty  years, 
and  for  about  the  last  six  years  they  v/ere  close  friends 
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and  spent  consldcrr.ble  time  together.   He  saw  O'Mcilley 
during  the  month  of  Septenber  19'-i-6  at  a  restaurant  with 
the  defendant.   C'Malley  then  told  him  that  he  was  ill. 
The  next  tine  he  saw  O'Malley  was  at  the  Masonic  Hospital 
on  October  12,  when  he  seemed  "mentally  as  he  alv/ays  was 
in  the  past"  5  he  observed  no  change  in  him,   Hayv/ard 
visited  O'Malley  every  two  or  three  days  until  about  a 
week  before  his  death.  From  several  conversations  he  had 
VTith  the  patient  bctv/een  October  12  and  the  last  tin.e  he 
saw  him,  Hayward  formed  the  opinion  that  O'Malley  was 
soimd  mentally,  and  he  noticed  no  change  in  his  mental 
condition  at  any  tiric  during  that  period. 

Another  witness  called  on  behalf  of  the  defendant, 
Katherine  Scaglione,  had  loiown  O'Malley  for  about  tv/elve 
years,  during  v/hich  time  she  sav/  him  almost  every  evening. 
She  visited  him  at  the  hospital  for  the  first  tim.e  on 
October  11,  and  again  saw  and  conversed  with  hin-  on  the 
follovdng  Sunday,  which  v;as  October  13,  ^-nd  then  on 
Tuesday,  October  15.   She  testified  that  on  the  latter 
date  O'Malley  told  her  thct  he  had  taken  care  of  his 
affairs  and  of  Alice |  that  he  had  made  his  will  and  put 
his  house  in  joint  tenancy  and  gave  her  everj'-thing  he 
had,  since  he  wanted  her  "to  be  taken  care  of."   She 
likewise  stated  that  she  observed  no  change  in  his  mental 
condition  during  her  various  visits  at  the  hospital,  and 
that  "he  seemed  to  me  the  sane  as  he  alvrays  was." 

Elizabeth  Seymour,  another  \\ritness  called  on 
behalf  of  defendant,  stated  that  she  met  O'Malley  at 
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the  hospital  on  October  11 ,  idion  she  v;as  introduced  to  hin 
by  her  husband  X'/ho  occupied  a  bed  in  the  sane  roon.   During 
week  days  and  tvn.ce  on  Saturday  and  Sunday,  up  to  October 
165  when  her  husband  was  discharged  from  the  hospital,  she 
saw  and  conversed  vdth  b'Malley  while  he  was  a  hospital 
patient.   Specifically,  on  the  night  of  October  15  O^Malloy 
asked  her  whether  her  husband  had  told  her  ho  vdtnessed  a 
will,  and  vrhen  she  told  him  th:'t  he  had,  O'Malley  said, 
"Well,  she  has  been  so  good  to  ne  for  the  last  twenty  years 
I  x\rant  her  to  have  it|  I  don't  v/ant  her  to  have  any  trouble 
with  the  property  going  through  the  Probate  Court  or  any- 
thing,"  In  her  opinion  O'Malley  v;as  of  a  clear  mind  on 
October  15?  ?-nd  again  on  the  lollov/ing  d.-^y,  when  she  took 
her  husband  hone  from  the  hospital, 

O'Malley' s  brother,  Janes  W,  O'Malley,  and  also  a 
brother  of  the  plaintiffs,  \/as  called  as  a  witness  on 
behalf  of  defendant.   He  was  a  retired  fire  captain  of  the 
City  of  Chicago,  and  testified  that  he  had  seen  Willian 
F,  O'Malley  at  the  hospital  every  afternoon,  Sundays 
excepted,  fron  October  16  "until  his  death.   He  stated 
that  he  had  known  Miss  Berry  for  about  ten  years,  and 
had  seen  her  in  his  nothcr's  ho}:ie  v;hen  she  V7as  alive; 
that  sone  tine  between  October  16  and  Kovenber  2  he  was 
sitting  with  defendant  at  the  bedside  of  his  brother, 
and  when  defendant  left  the  roon,  his  brother  said; 
"Did  you  see  that  wonan  that  just  left  the  chair?  *  *  * 
She  is  a  nillion  with  ne.   She  has  been  ny  pal  for  20 
years  and  I  want  you  to  stand  beside  her  until  I  get 
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The  contention  that  O'Malley's  deed  and  the  other 
conveyances  were  nade  through  the  influence  of  the  defend- 
ant rests  upon  conjecture  *    It  is  hot  urged  that  defendant 
exercised  any  direct  influence  oVer  O^Malley  in  procuring 
the  property  but  that  he  v/as  so  placed  as  to  be  subjected 
to  her  influence.   There  is  no  evidence  to  support  the 
charge.   Defendant  and  O'Malley  had  been  devoted  to  each 
other  for  riany  years,  and  there  is  sufficient  evidence  to 
shovT'  that  he  wanted  her  to  have  the  property  before  his 
death  and  asked  his  attorney  to  attend  to  the  transfer, 

,   The  master  who  heard  the  evidence  was  evidently  not  in- 
pressed  with  the  charge  of  undue  influence,  and  from  an 

I  examination  of  the  record  it  appears  to  us  he  would  not 
have  been  justified  in  making  any  finding  on  the  subject 
adverse  to  defendant, 

With  respect  to  O'Malley's  nental  condition  and  his 
ability  to  protect  his  own  interest  in  making  the  conveyances 
in  question,  the  master  found  that  the  evidence  of  Dr, 
Schwartz,  his  attending  physician,  who  had  seen  hin  daily 
during  the  period  of  hospitalization,  was  entitled  to 
greater  Wv:.ight  than  that  of  Dr ,  Meehan  who  spm   the  patient 
only  once,  some  ten  days  after  the  deed  was  executed,  and 
that  the  tcstir.ony  of  other  witnesses  substantiated  Dr. 
Schwartz'  opinion  as  to  his  nental  condition  and  his 
capacity  to  look  after  his  ovm  interests  in  the  transaction. 
We  think  the  master's  conclusions  are  sustained  by 

^^      the  evidence.   Plaintiffs  failed  to  prove  the  chrrges 
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alleged  in  their  conplaintj  r.nd  therefore  the  decree  of 
the  Circuit  Court  should  bo  affiriicd;  it  is  so  ordered, 

Lecree  affirmed, 

Sullivan  and  Scanlan,  JJ,,  conciTr, 


CLYDE  LANNON 

V. 


Appellee  J 


GEORGE  ALEX  and  PETER  ALEX, 
Appellants, 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPIFION 
OF  THE  CODP,T.  3  39  J.^,  Q  4  5^ 

An  action  in  tort  for  darvages  to  plaintiff  s  .auto- 
mobile, pller-ed  to  have  been  sustained  by  collision  with 
a  truck  ov/ncd  by  defendants,  resulted  in  a  verdict  and 
judgment  for  plaintiff  in  the  anovint  of  |:l'+3.095  from 
v/hich  defendants  appeal. 

The  collision  oc curried  January  15,  19^3.   Plain- 
tiff's suit  was  filed  September  25,  19i-:-7  and  v;as  tried 
^  September  21,  19'-i-8  5  more  than  five  ycrrs  after  the  acci- 
dent.  It  appears  from  the  evidence  that  plaintiff,  who 
was  proceeding  east    very  slowly  on  76th  street,  first 
sav/  defendants  '  northbound  truck  on  Emerald  avenue  v;hen 
it  was  about  50  yards  south  of  76th  street.   There  were 
no  buildings  on  the  corner  to  obstruct  his  view.   It  v/as 
—  a  wintry  day,  with  the  streets  icy  and  slippery.   Defend- 
ants' driver  testified  that  his  truck  v/as  going  only  ten 
miles  an  hour  as  he  approached  the  intersection,  that  he 
slowed  it  down  to  a  speed  of  about  three  miles  an  hour 
after  applying  the  brakes,  but  because  of  the  slippery 
condition  of  the  street  he  could  not  stop  the  truck  but 
"glided"  onto  76th  street,  where  the  truck  and  pD.aintiff's 
car  collided.   It  is  defendants'  contention  that  plaintiff 
made  no  effort  v/hrtsoever  tc  chan^'e  the  cotxrse  of  his 
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atitomobile  crossing  Emerald  avenue,  but  relied  entirely  on 
-^  the  fact  that  he  had  the  right-of-way,  and  their  co'unsel 

say  that  if  plaintiff  had  changed  his  course  by  so  much 
^  as  one  foot  the  collision  would  not  have  occurred,  and 
that  it  v/as  his  dirty  to  so  change  his  course. 

Follo^^dng  the  accident  but  before  putting  the  car 
in  a  repair  shop,  plaintiff  brought  it  over  to  defendants' 
place  of  business  where  one  of  the  defendants  inspected  it, 
and  that  defendant  testified  that  aside  from  a  broken  head- 
light and  a  little  scratch  on  the  fender,  there  was  no 
damage.   Defendants'  triick  sustained  no  damage  whatsoever 
as  the  result  of  the  collision,   PJ^aintiff  filed  no  brief 
on  appeal,  nor  did  his  counsel  appear  v/hen  the  case  was  set 
for  oral  argument;  consequently  we  have  no  way  of  ascer- 
taining \\rhat  his  contention  is  with  respect  either  to 
liability  or  damage. 

Assuming,  but  not  deciding,  that  defendants  v;ere 
liable,  the  araoTint  of  the  verdict  is  grossly  excessive, 
/ '  Plaintiff's  own  estimate  of  the  damages  appears  to  have 
been  about  $25.00,   Defendants'  truck  v/as  not  damaged  at 
all,  and  it  seems  highly  Improbable  that  plaintiff's  1936 
Plymouth  could  have  sustained  serious  damage  when  the  two 
cars  were  proceeding  at  an  extremely  slov;  rate  of  speed 
immediately  prior  to  the  collision. 

Accordingly,  if  plaintiff  v/ill,  within  ten  days, 
file  his  consent  to  a  remittitur  of  $ll8.09j  judgm.ent  in 
the  amount  of  $25.00  will  be  affirmed;  otherwise  the  judg- 
ment will  be  reversed  and  the  cause  will  be  remanded  for 
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a  new  trial. 


Judgment  affirmed  upon  filing  consent  to 
remittitur;  otherv/ise,  judgment  reversed 
and  cause  remanded  for  a  new  trial. 


Sullivan  and  Scanlan,  JJ.,  concur. 


/ 


JOSEPH  MARADEO5 

Appellee, 

V. 

CHICAGO  TRANSIT  AUTHORITY, 
a  Municipal  Corporation, 
Appellant. 


APPEAL  FROM  CIRCUIT 
COURT  OF  COOK  COUNTY. 


339I.A.  64 


MR.  JUSTICE  SCANLAK  DELIVERED  THE  OPINION  OF  THE 
COURT.  ■^^'■ 

An  action  to  recover  for  personal  injuries  and 
property  damage  alleged,  to  have  been  received  by  plain- 
tiff in  a  collision  involving  defendant's  streetcar  and 
plaintiff's  automobile.   The  jury  returned  a  verdict 
for  $2,500.   Defendant's  motion  for  a  new  trial  was 
denied  and  judgment  was  entered  upon  the  verdict. 
Defendant  appeals. 

Defendant  states s   "Defendant  does  not  deny  lia- 
bility but  claims  that  the  verdict  of  .'|2,500  was  excessive 
because  there  was  no  causal  cor^aection  established  between 
the  accident  and  the  condition  reo-^^irine  the  nose  opera- 
tion" ;  that  plaintiff's  other  injuries  could  not  possibly 
support  a  verdict  of  $2,500,  and  that  the  testimony  fcr 
plaintiff  as  to  his  condition  before  and  after  the  acci- 
dent was  insufficient  to  establish  a  causal  connection 
betvreen  the  accident  and  the  nose  operation.   Defendant 
states  that  it  "makes  no  claim  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence" |  that  its 
position  is  that  plaintiff  failed  to  establish,  by 
competent  evidence,  a  prima  facie  case  sho^ong  a  causal 
connection  betvmen  the  operation  by  Dr,  BTo\-m   and  the 
accident,  and  that  plaintiff  could  not  make  out  a  prima 
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facle  case  in  that  regarc":  v/ithout  the  testimony  of  Dr,  Brown, 
Defendant  admits  that  "on  April  7,  19^!'6^  at  Chicago  Eye,  Ear 
and  Nose  Hospital,  Dr,  Broi'/n  operated  oh  plaintiff's  nose. 
*  *  *   His  nose  was  taped,  packed,  and  splinted  and  he  re- 
mained in  the  hospital  for  four  days  after  the  operation. 
He  paid  Dr.  Brown  .1!;250  5  and  the  hospital  ;:>Ul,00."   But 
defendant  contends  that  plaintiff  failed  to  prove  a  causal 
connection  betv;een  the  accirlcnt  and  the  condition  for  which 
Dr.  Brov/n  performed  the  operation.   Defendant  admits  that 
plaintiff  had  a  bloody  nose  as  the  result  of  the  accident 
but  insists  that  "there  is  a  big  gap  botvrecn  a  bloody  nose 
a^j^fj  *  >!<  *  g^  nose  operation,"  performed  by  Dr.  Brovm.  Plain- 
tiff offered  evidence  to  show  that  he  svistained  the  follow- 
ing special  damages  in  connection  with  the  accident;  Fee 
of  Dr.  Brown,  $250;  charges  of  Chicago  Eye,  Ear,  Nose  and 
Throat  Hospital,  S^l;  charges  of  the  South  Chicago  Hospital, 
$12.50;   repairs  to  plaintiff's  automobile,  $97.81;  for  loss 
of  time  sustained  by  plaintiff,  :3l72.50;  fee  of  Dr. 
Starcevich,  $117,  Defendant  contends  that  the  fee  of 
Dr.  Brov/n  and  the  charges  of  the  Chicago  Eye,  Ear,  Nose 
and  Throat  Hospital  are  not  proper  charges. 

The  accident  to  plaintiff  occurred  about  midnight 
on  March  2!+-25,  191-1-6.  Plaintiff  testified  that  after  the 
impact  he  was  wedged  in  between  the  door  and  the  steering 
wheel  of  his  car  and  that  the  streetcar  moved  on  aboiit  100 
feet  after  the  impact;  that  vrhen  his  ai;tomobile  was  struck 
he  vias  thro\-m  bacl^/ard  and  then  forv/ard;  that  he  had  brought 
his  car  to  a  stop  in  front  of  6028  Blackstone  avenue,  the 
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homc  of  Miss  Eberhrrtj  that  there  were  no  dents  or  marks 
of  any  kind  on  the  car  prior  to  the  accident  5  that  he  v/as 
bidding  Miss  Eberhart  goodnight  when  "there  was  a  big 
crash.  My  car  went  up  over  the  sidevralk  about  15  to  20 
feet.  A  street  car  struck  my  car.   After  the  accident j 
the  rear  of  the  street  car  was  about  100  feet  av;ay  from 
my  car";  that  when  his  r.utomobile  came  to  a  stop  after  the 
crash  he  V7as  wedged  in  betv/een  the  steering  v;hecl  and  the 
door;  that  Miss  Eberhart  v/as  dovm  on  the  floor;  that  he 
had  a  little  blood  coming  out  of  his  nose  and  felt  pain  in 
his  entire  left  side  and  around  to  his  back  and  in  his  head; 
that  the  pain  on  the  left  side  was  the  most  severe t  that 
when  the  motorman  reached  plaintiff's  car  he  stated  that 
he  was  sorry  that  he  did  not  see  plaintiff  as  he  was 
punching  transfers;  that  the  police  came  there  and  took 
plaintiff  to  the  Woodla\\m  Hospital  j  where  he  v/as  treated 
"for  my  side  and  I  v;as  taped";  that  his  nose  continued  to 
bleed  for  about  five  rainiites  after  the  accident;  that  on 
leaving  the  hospital  he  v/ent  to  Miss  Eberhart 's  house  and 
stayed  there  the  night  of  the  accident;  that  the  following 
morning  v/hen  he  observed  his  face  he  saw  that  his  nose  vjas 
"swollen  up,"  that  he  had  bruises  over  on  the  side  (of 
his  nose);  that  his  eyes  were  a  little  yellow;  that  he  had 
tv;o  black  eyes;  that  on  the  morning  of  March  2  5  he  went 
to  Dr.Starcevich' s  office,  located  at  92d  and  Commercial 
avenue;  that  the  doctor  was  out  and  plaintiff  had  to  return 
to  the  office  about  2%2>^   p.m.;  that  the  doctor  examined 
plaintiff's  side,  eyes,  ear,  nose  and  mouth,  and  took  off 


the  tape  that  v/as  on  plaintiff's  side  and  felt  around 5  that 
he  felt  plaintiff's  nose  a  little  and  told  plaintiff  to  go 
over  to  South  Chicago  Hospital  and  get  an  X-ray;  that  the 
X-rays  taken  of  plaintiff's  side  showed  no  fractures |  that 
he  experienced  sharp  pain  in  his  loft  side  v;hcn  he  breathed; 
that  his  ability  at  this  time  to  stretch  his  arms  iras  not 
good,  that  he  would  feel  pain  xvhen  he  did  so;  that  he  also 
had  pain  in  his  nose  and  through  his  eyes  and  side  and  a 
little  pain  in  the  back;  that  Dr.  Starcevich  taped  him  from 
his  chest  around  to  his  back  and  dovm  to  his  hips;  that  the 
tape  remained  on  his  side  for  about  three  weeks;  that  on 
April  5j  19^1-6,  ho  saw  Dr.  Brovm,  an  eye,  ear  and  nose 
specialist,  located  at  5^0  North  Michigan  avenue;  that  he 
went  to  Dr,  Brov/n  to  have  his  nose  examined  because  Dr. 
Starcevich  told  plaintiff  that  he  did  not  treat  noses  and 
that  plaintiff  must  sec  a  nose  doctor;  that  between  March 
25  and  April  5  he  v/as  using  ice  bags  on  his  nose;  that  five 
days  after  the  accident  the  nose  sv/alling  started  to  go 
dovm;  that  Dr.  Bro\-m   examined  plaintiff's  nose,  v/ith  an 
instrument,  through  the  nostrils;  that  on  or  ''bout  April  7 5 
19^6,  plaintiff  went  to  the  Chicago  Eye,  Ear  and  Nose 
Hospital  and  Dr.  Brov«i  operated  on  his  nose;  that  he  re- 
mained in  the  hospital  fovir   days  and  had  a  bandage  on  his 
nose;  that  he  v/as  taped  with  a  piece  of  tape  with  two 
splints  v/hich  v/ore  on  tho  oiitor  surface;  that  they  put 
packings  inside  his  nose;  that  during  his  stay  at  the 
hospital  he  had  pains  in  his  head  and  side;  that  it  was 
paining  him  more  because  ho  had  to  breathe  through  his 
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mouth^  that  ^.fter  rottirning  home  frotn  the  hospital  he  saw 
Dr.  Starcevich  for  his  side  and  that  he  continued  to  go  to 
that  doctor  for  treatment 5  that  Dr.  Starcevich  xrould  lay 
him  upon  a  table  for  ten  or  fifteen  minutes  and  treat  him 
with  a  lamp;  that  this  treatment  continued  for  about  five 
months;  that  for  the  first  two  months  he  visited  the 
doctor  about  twice  a  week,  after  that  abou.t  once  a  v/eek, 
and  after  the  fifth  month  ho  visited  the  doctor  once  every 
two  X'/eeks;  that  he  v/as  absent  from  his  work  about  three 
weeks  and  that  upon  his  return  to  v/ork  he  tried  to  operate 
the  elevator  but  could  not  do  it 5  so  that  his  boss  gave  him 
time  on  the  floor  so  that  he  could  take  it  easy;  that  for 
about  three  weeks  he  ;i,ust  kept  the  errs  operating;  that 
his  salary  was  ;^230  a  month;  that  his  ailments  all  cleared 
up  in  duo  course;  that  "the  physical  condition  of  nj   nose 
now  with  regard  to  my  ability  to  breathe  is  good."   On 
cross-examination  plaintiff  testified  that  he  played 
football  frora  the  time  he  was  about  eighteen  years  of  age 
until  he  was  about  twenty-five  years  of  age;  that  he  played 
on  a  nujTiber  of  prairie  teams  and  sometimes  collided  with 
players  going  at  full  speed  and  "got  some  bruises.   I  got 
pushed  around";  that  he  had  his  nose  attended  to  several 
times  while  he  was  playing  football;  that  he  was  probably 
hit  in  the  nose  at  least  seventy  times  while  playing  foot- 
ball; that  the  last  time  he  played  football  v/as  about  1939? 
that  when  he  was  sixteen  j^'cars  old  he  started  as  a  boxer 
v/ith  the  C.  Y,  0,  and  boxed  in  church  tournaments;  that 
he  was  never  good  enough  to  box  in  the  Stadimn;  that  he  did 
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not  make  good  in  boxing  and  Cinlt   it;  that  the  only  doctor 
he  ever  had  before  the  accident  was  when  he  had  pncimcnla; 
that  he  had  trouble  breathihg  at  that  tine;  that  v/hen  he 
went  to  the  V/oodlawn  Hospital  the  night  of  the  accident  he 
saw  a  doctor  or  an  interne;  that  he  had  a  pain  in  his  side 
when  he  breathed  and  "ny  nose  was  sv/ollen  ?  little"  5  that 
there  was  some  blood  on  his  shirt  after  the  accident;  that 
nobody  at  the  hospital  did  anything  for  the  nose  and  made 
no  examination  of  it|  that  he  nadc  no  complaint  at  the 
hospital  that  there  v/as  anything  vnron'^  with  his  nose; 
that  the  day  after  the  accident  when  he  got  to  the 
Chicago  Surface  Lines'  office  he  \.>/alked  up  the  stairs 
to  the  second  or  third  floor ^  as  there  was  no  elevator 
there  5  that  he  talked  to  a  woman  there  and  that  at  the 
time  he  had  some  brvi.ises  or  marks  on  his  face;  that  he 
had  a  bandage  on  his  nose  after  he  left  the  South  Chicago 
Hospital;  that  he  was  in  one  .'■.ccidont  before  the  one  in 
question  in  vrhich  he  got  a  crack  in  the  back  of  his  head 
and  two  stitches  were  taron  in  the  back  of  his  head  in  an 
emergency  hospital 5  that  he  did  not  tell  Dr.  Brovm  that 
the  reason  that  he  wanted  his  nose  operated  on  was  for 
looks.   The  x\dtncss  was  cross-examined  about  a  Dr.  Dobbs 
and  testified  that  he  did  not  l-mov;  any  such  doctor  and 
never  made  any  statement  to  him. 

Dr.  Paul  J,  Starcevich,  a  witness  for  plaintiff, 
testified  that  he  was  a  physicirn  and  surgeon  and  was 
licensed  to  practice  in  1930;  that  he  vras  on  the  staff 
of  the  South  Chicago  Hospital  and  was  in  general  surgery; 
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that  on  March  25,  19^6,  plaintiff  cane  to  sec  hin  profession- 
ally at  his  office;  that  he  stated  that  he  had  been  in  an 
autonobile  accident  that  night  or  the  previous  night;  that 
the  doctor  took  a  history  in  order  to  find  out  the  details 
es   to  \\rhat  occtirred;  that  plajntiff  had  a  slight  discol- 
oration underneath  both  eyes  and  coriplained  of  pain  in  the 
left  side  of  the  chest;  that  he  looked  into  plaintiff's 
nostrils  and  saw  a  deviated  soptuin;  that  there  was  some 
swelling  and  a  small  amount  of  bleeding  in  the  nose;  that 
he  cxanined  plaintiff's  side,  as  the  latter  complained  of 
pain  on  respiration  in  the  left  side;  that  he  told  plain- 
tiff that  he  v;ould  have  to  have  an  X-ray  of  his  chest 
before  he  would  make  a  diagnosis;  thnt  ho  v/anted  it  con- 
firmatory of  any  fractures;  that  plaintiff  complained  of 
his  nose;  that  "I  told  hin  to  apply  ice  bags.   I  v;as  no 
eye,  ear,  nose  and  throat  nan,  that  he  would  have  to  seek 
further  care  on  that.   I  examined  his  nose  with  a  novoscopc 
at  that  time,  I  looked  in  there,   I  fotuid  a  deviated  septum 
in  there,  v/hich  is  a  septum  deflected  and  out  of  line.   I 
had  occasion  at  a  subsequent  date  to  examine  the  nose  at 
the  bridge.   It  v;as  deflected.   It  m.eans  out  of  place,   I 
could  manipulate  the  nose  from  the  otitsido.  That  v/ould 
indicate  to  me  as  a  medical  man  that  he  had  trauma  there" ; 
that  "I  would  siispect  a  fracture  there";  that  about  April 
11  or  12  he  saw  plaintiff  again  in  hj s  office;  that  at 
that  tine  "he  had  splints  on  his  nose;  evidently  he  went 
to  a  nose  doctor  and  had  it  taken  care  of";  that  he  con- 
tinued to  treat  plaintiff,  his  side,  not  his  nose;  that 


plaintiff  cr'_ue   up  to  his  office  to  sec  bin  quite  frequently 
until  about  June  of  that  year;  that  he  vras  bonplaining  quite 
a  bit  of  pain  on  respiration  and  novenont  of  his  chest,  and 
"I  told  hin  -  it  vas  strapped,  and  I  e:cplainod  to  hiu  that 
he  had  no  fractures  there,  that  he  did  have  a  contusion; 
that  nore  likely  \-iho.t   he  had  was  a  traumatic  contusion 
with  a  neuritis  of  the  left  side  of  the  chest,"  The 
following  then  occurred".  "0.   Just  e::plain  what  you 
nean  when  jon   said  it  \;as  a  traunatlc  condition?  A,   It 
was  violence,  *  *  *   Q,   J  understood  you  to  say  you 
found  a  condition  of  trauna?  A,   I  sr-id  it  v;as  due  to 
traunaa,  *  *  *  Well,  fron  his  history  and  findings,  I 
gathered  he  v;as  hurt;  in  other  v/ords,  that  is  what  we 
nean  by  trauaa  -  violence."   The  follov/ing  then  occurred; 
"Mr,  Coghlan  [attorney  for  plaintiff]?   Q.  Doctor,  fron 
your  various  exai linations,  observation  and  treatnent, 
can  you  state  with  a  reasonable  degree  of  medical  and 
surgical  certainty  whether  or  not  the  pathology  found 
and  v/hich  you  have  described  might  or  could  be  caused 
by  trauma  or  direct  force  on  March  25th,  19^6;  will  you 
answer  yes  or  no?  A.  Yes.   Q,  *  *  *  v;hat  is  that 
opinion?  *  *  *  A.   It  cov.ld  be  due  to  trauma.  Mr. 
Coghlan s   Q.  This  condition  in  due  course  cleared  up, 
did  it  not.  Doctor,  the  condition  of  the  side?  A.  The 
side,  yes.   Q.   The  condition  of  the  back  and  condition 
of  the  nose?  A.   Yes,   Q,  There  is  no  permanent  injury 
to  this  man?  A.  i'lone  whatsoever,"  Upon  cross-examination 
the  doctor  testified  s   "I  saw  him  up  until  June,  19^;-6.   I 
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first  saw  him  in  March.   I  gave  him  diathermy.   At  the  time 
I  saw  him,  I  saw  no  evidence  of  any  bruises  on  him  whatso- 
ever, ovitside  of  the  discoloration  vfhich  he  had  underneath 
his  eyes.   I  saw  no  bruises  on  his  chest  whatsoever.   I 
did  not  say  that  I  sai\r  no  bruises  around  his  eyes.   I 
said  discolorations.  There  is  quite  a  big  difference. 
There  was  no  swelling  whatsoever  of  his  nose  underneath 
the  eyes.   When  I  first  savr  him  the  day  after  the  accident, 
I  sav;  some  swelling  of  his  nose  from  examination  internally. 
Some  swelling  internally,  no  si'/elling  externally.  His  nose 
did  not  lock  norm^al  extern?  lly.   I  said  he  had  a  deviated 
septum.   As  to  v/hether  that  is  inside  the  nose,  it  is  out- 
side the  nose,  too.  His  nos©  was  not  swollen  externally, 
internally,  yes.   I  did  not  see  any  bruises  or  contusions 
at  all  on  the  outside  of  his  nose."  Upon  redirect  exami- 
nation the  witness  testified  that  he  could  not  tell  from 
the  examination  internally  vr}iether  this  condition  v/as  of 
recent  or  long  standing  duration;  th-t  that  could  be  told 
at  the  time  of  surgery;  that  he  could  not  tell  about  the 
origin   of  the  deflected  septum 5   that  he  found  blood  in 
the  nostril;  that  X-rays  are  not  necessary  in  diagnosing 
a  fracture  of  tie  nose  if  you  can  feel  them  and  see  them.; 
that  he  felt  a  deviated  septum,  in  this  case,  which  indicates 
fractures  -  that  tl.ero  is  a  fracture  there,  but  as  to  how 
recent  it  v/as  or  how  long  it  v/as,  he  does  not  knov/.   On 
recross-examination  the  witness  testified  that  you  can  get 
a  fractured  nose  from,  getting  hit  in  the  face  or  nose;  that 
you  can  get  it  from  football. 
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Betty  Eberhart,  a  v.dtness  for  plaintiff,  testified 
that  she  was  acquainted  v/ith  plaintiff  and  had  been  keeping 
company  with  him  for  some  time;  that  she  was  in  his  Gom.pany 
on  March  2^,  19^+6,  and  that  v;hen  they  got  to  her  home  that 
evening  about  midnight  plaintiff  brought  his  car  to  a  stop 
almost  in  front  of  her  hone;  that  when  he  brought  his  car 
to  a  stop  he  was  on  the  v;est  side  of  the  street  right  in 
front  of  her  home;  that  she  was  saying  goodnight  to  plain- 
tiff when  there  was  a  terrible  crash;  that  the  car  v;as 
pushed  and  she  fell  up  against  the  front  of  it;  that  she 
saw  plaintiff  in  the  car  after  the  accident;  that  the 
conductor  opened  the  car  door  and  helped  plaintiff  out; 
that  his  nose  was  bleeding  very  badly  at  the  time;  that 
the  police  arrived  at  the  place  about  ten  mimrtcs  after 
the  accident  and  drove  them  to  the  V/oodlav.m  Hospital;  that 
the  next  day  plaintiff  was  complaining  about  his  side  and 
his  nose  v/as  swollen;  that  before  the  accident  his  nose 
was  straighter  than  it  is  now;  that  he  did  not  have  a 
distorted  nose  before  the  accident;  t]:at  it  was  a  straight 
nose;  that  before  they  v/ent  to  the  hospital  his  nose  v;as 
swollen.   Upon  cross-examination  she  stated  that  the  day 
following  the  accident  plaintiff's  nose  was  svrollen  quite 
a  bit  and  his  eyes  were  black  and  he  had  a  little  black 
right  across  the  bridge  of  his  nose;  thr t  his  nose  was 
sv/ollen  very  much, 

William.  J.  Maloney,  a  witness  for  defendant,  testi- 
fied that  on  March  23,  19^^-6,  he  was  employed  by  the  Surface 
Lines  and  was  operating  a  one-man  streetcar;  that  he  ran 
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into  r>.n  automobile  that  was  parked  there;  the  right  front 
fonder  of  the  streetcar,  or  the  hunpcr,  striick  the  left 
rear  fender  of  the  automobile 5  that  the  fender  was  damaged  5 
that  when  he  stopped  his  car  the  front  end  of  it  was  about 
at  the  front  of  the  .'aitomobile  or  nay  have  been  slightly- 
ahead  of  the  front  of  the  autcnobile,  but  not  very  maich; 
that  he  got  out  of  the  streetcar  and  asked  if  anybody  was 
hurt  in  the  car  and  they  ansv;ered  nos  that  when  he  v;as 
talking  to  plaintiff  he  did  not  see  any  evidence  of 
personal  injury  to  plaintiff  at  rll;  that  there  were  no 
marks  or  bruises  of  any  type,  his  face  or  any\/here  else; 
that  he  got  the  man's  name  and  address  and  license  number 
of  the  car;  that  they  did  not  ask  for  any  medical  treatment 
and  there  were  no  police  there  when  the  witness  was  there; 
that  he  does  not  recall  seeing  a  girl  there;  that  "I  don't 
rem.ember  seeing  any  marks  or  injury,"  Upon  cross-examination 
the  witness  testified  that  it  was  a  one-man  car  and  he  per- 
formed the  duties  of  a  notornan  and  conductor;  that  he  was 
twenty  or  twenty-five  feet  from  the  automobile  vjhen  he  first 
saw  it  and  was  going  flTe  cr  ten  miles  an  hour;  that  he 
passed  out  witness  cards  to  the  passengers. 

VJillian  Mulcahey,  a  v;itness  for  defendant,  testified 
that  on  March  2^,  I9-1-6,  about  midnight,  he  was  on  a  streetcar 
that  was  involved  in  the  accident  in  question?  that  he  re- 
calls the  streetcar  biiraping  into  an  au.tomobile  but  th^.t  he 
does  not  remember  it  too  v/ell;  that  the  driver  of  the  auto- 
mobile and  the  conductor  starte'-''  to  argue  and  that  he  did 
not  see  any  cuts  or  bruises  or  blood  on  the  person  who  wc.s 
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arguing  v/ith  the  conductor^  that  he  could  not  Identify  the 
person  tho.t  trlkeri  v;ith  the  coR-uctor  and  does  not  know 
v/hether  he  was  a  yoiong  or  an  old  nan^  and  "I  could  not 
tell  whether  he  gave  any  visible  mark  of  injury  fron  where 
he  stood" 5  that  he  renained  on  the  streetcar  after  the 
accident, 

Barbara  H.  Smith,  a  v/itness  for  defendant,  testified 
that  she  had  been  enpj.oyed  by  the  Surface  Lines  for  over 
twenty-nine  years  as  a  statement  clcrk^  that  she  takes 
reports  of  people  who  are  injured  v;ho  cone  and  tell  her 
v;hat  happened;  that  on  March  26,  19^+6,  Joseph  Maradeo  and 
Betty  Eborhart  made  her  a  statenent  as  to  the  accident  in 
qucstioni  that  she  typed  their  statements.   The  witness 
identified  the  statements  and  they  v/ero  admitted  In  evidence 
as  Defendant's  ;;>±iibit  1,  The  v/itness  further  testified 
that  in  looking  over  the  statement  it  appears  that  Joseph 
Maradeo  did  not  tell  her  anything  about  an  injury  to  his 
nose.   The  odiibit  shows  that  plaintiff  did  not  sign  the 
statement.   Plaintiff  testified  that  he  refused  to  sign 
the  statement  because  it  did  not  contain  everything  that 
he  told  Miss  Smith;  that  he  told  her,  "put  d.o\m.   about  my 
nose,"  and  she  said,  "it  don't  look  like  it  is  so  bad," 
Miss  Sberhart  corroborated  this  testim.ony  of  plaintiff. 
Defendant,  in  its  analysis  of  the  evidence  in  reference 
to  the  injury  to  plaintiff's  nose,  does  not  refer  to  the 
testimony  of  Miss  Sriith.   In  any  event,  the  jury  passed 
upon  the  credibility  of  the  v/itnesses. 

Defendant  argues  that  Dr.  Starcevich  testified 
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that  surgery  cotild  deternine  whether  the  nose  condition  \io.s 
new  or  old;  that  plaintiff  did  not  call  Dr.  Brov;n,  who  per- 
formed the  operation,  to  testify,  and  therefore  "it  must  be 
presuned  that  such  evidence  would  have  been  unfavorable  to 
plaintiff."   In  support  of  this  contention  defendant  cites 
Princell  v.  Pickwick  Greyho-ond  Lines,  262  111.  App .  298, 
which  was  decided  by  this  Division  of  the  court.  There 
the  plaintiff,  in  order  to  prove  that  the  defendant, 
Pick^dck  Greyhound  Lines,  ovmed   or  controlled  the  bus  in 
question,  was  coDpelled  to  offer  circ-unistantial  evidence. 
In  passing  upon  the  effect  and  ^./eight  of  that  evidence  v/e 
stated  (p.  313)5   "Appellant  offered  no  evidence  upon  the 
question  of  the  control  or  ov.mership  of  the  bus.   Such 
evidence,  of  cotu'-sc,  v/as  in  its  possession  and  control. 
The  sane  counsel  represented  all  of  the  defendants  and  it 
was  within  his  power  to  prove  definitclj'-  the  company  or 
companies  that  o\med  and  controlled  the  bus.   He  sav;  fit 
to  offer  no  evidence  upon  the  subject.   It  has  been  fre- 
quently held  that  x\rherc  one  party  has  evidence  upon  a  point 
as  to  which  the  other  party  has  nade  a  £riiaa  fac_ic  case, 
but  fails  to  present  it,  such  failure  may  be  taken  as  an 
admission  that  such  evidence,  if  presented,  would  not  aid 
the  party  who  has  it."   Our  ruling  in  that  case  has  no 
application  to  the  instant  one  -ujndxr  the  facts.   In  Village 
of  Princeville  v.  Hitchcock,  101  111.  App,  588,  the  court 
discussed  the  rule  that  an  unfavorable  presumption  arises 
against  one  v/ho  withholds  evidence  within  his  power.   The 
court  then  stated  (p.  591)  t      "The  rule  does  not  apply  where 


the  onission  is  to  call  a  witness  who  ni.-;ht  eau.ally  V7ell 
have  been  called  by  tt^e   other  party.   (Sc.oyill  v,    Baldwin, 
27  Conn,  316,)"   Many  other  cases  to  the  sane  effect  ni^ht 
be  cited.   In  the  instant  case  it  appears  that  Dr.  Brown 
has  his  office  on  North  Michigan  avenue,  in  Chicago,  and 
it  is  idle  for  defendant  to  argue  that  its  opportunity 
to  produce  Dr.  Brown  v.'as  not  equal  to  that  of  plaintiff, 
especially  as  defendant  made  no  showing  upon  that  point. 

Defendant  contends  that  in  the  instant  case  "expert 
testinony  was  required  to  establish  the  connection"  between 
the  operation  perforned  by  Dr.  Brown  and  the  accident.   In 
Chicar-o  Union  Traction  Co.  v.  May,  221  111.  530,  the  court 
stated  (p,  536) s 

"The  evidence  showed  beyond  all  question  that  prior 
to  her  injury  Mrs.  May  was  a  stron- ,  healthy  wor.ian^  that 
she  frequently  walked  fron  the  business  district  of  the 
city  to  her  hone,  -  a  distance  of  from  four  to  five  miles | 
that  she  did  the  household  work  for  a  fa):iily  of  three,  - 
her  hiisband,  her  father  and  herself,  -  including  the  \-/ash- 
ing  and  ironing,  and  earned  on  an  average  $300  a  year  at 
her  trade  as  dress  and  waistnakerf  that  ii-inediately  after 
the  injury  she  had  serious  pains  in  her  head,  back,  left 
leg  and  in  the  region  of  the  abdomen;  that  her  genital 
organs  soon  became  diseased,  and  vrithin  a  fev;  weeks  she 
became,  and  has  continued  to  be,  unable  to  take  any 
physical  exercise,  or  to  iv'alk,  without  great  pain  in  her 
head,  back,  left  leg  and  lov/er  part  of  the  abdomen.   The 
physicians  who  treated  and  operated  upon  her  did  not  say 
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that  the  conditions  they  found  when  they  operated  were  not 
the  result  of  an  external  injury,  but,  at  nost,  said  they 
coul'l  not  say  they  were  the  result  of  such  injiiry.   One 
said  ho  could  imagine  they  were.  We  think  it  V7as  a  correct 
practice  for  the  court  to  permit  appellee  to  prove  the  con- 
dition of  her  health  at  and  prior  to  the  tine  she  was  in- 
jured, and  then  to  follov/  up  that  proof  by  shov/inc  her 
phjrsical  condition  frori  the  tine  of  her  injury  do^.^m  to  the 


L 


ine  of  the  trial,  and  to  submit  the  T^uestion  of  the  cause 


of  her  then  physical  condition,  as  a  ari.estion  of  fact,  to 
the  jury  under  proper  instructions,  which  was  the  course  of 
procedure  follov/cd  in  this  case." 

The  rule  announced  in  the  May  case  has  been  fre- 
quently cited  with  approval  but  it  has  never  been  reversed 
nor  iiiod-ified. 

In  Sngelraan  v.  Chicago  Transit  Authority,  338  111. 
App.  129,  the  court  stated  (pp.  135,  136)s 

"It  is  argued  that  no  causal  connection  is  shov/n 
between  the  accident  of  Jione  1^-  and  the  fracture  of  the 
vertebra.   The  jury  were  entitled  to  believe  that  before 
the  accident  the  plaintiff  wrs  in  good  health  and  that 
after  the  accident  he  suffered  pain  in  the  region  where 
this  fracture  vas   located.   There  v/as  testimony  that  the 
fracture  could  be  caused  by   a  violent  backward  notion  and 
the  plaintiff  testified  that  at  tlie  tine  of  the  accident 
he  'was  pushed  forward  and  snapped  back,  and  I  fell  side- 
ways against  the  door  posts.'   The  fact  that  the  doctor 
was  not  specifically'-  asked  the  question  as  to  whether  or 
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not  in  his  opinion  there  was  r,  causal  connection  between  the 
accident  and  the  condition  of  ill-bein.n;  of  v;hich  plaintiff 
complained  is  not  controlling.   In  the  case  of  Chica;:o  Union 
Traction  Co.  v.  May,  221  111.  530,  where  no  doctor  testified 
that  the  conditions  found  were  or  could  have  been  caused  by 
accident,  the  court  said  at  page  536s   [Eere  the  court 
quotes  v/ith  approval  the  "correct  practice"  laid  dovm  in 
the  May  case.]  A  slnilar  holding  is  contained  in  Heil  v. 
Kasten£ron,  328  111.  App.  301." 

In  our  Judgnent  it  vras  not  essential  for  plaintiff 
to  call  Dr.  Bro\\'n  in  order  to  prove  a  causal  connection 
between  the  nose  operation  and  the  accident,  as  plaintiff's 
proof,  in  otir  judgment,  was  clearly  sufficient  to  warrant 
the  jury  in  finding  that  there  was  a  causal  coriiicction 
between  the  accident  and  the  operrtion.   Defendant  argues 
that  plaintiff  had  played  sixty  or  seventy  ganes  of  football 
and  had  frequ.ently  been  hit  jn  the  nose  playing  that  gar.ie, 
and  that  he  had  boxed  in  C.  Y.  0.  tournauents  and  had  been 
hit  in  the  nose  a  nuriber  of  times,  and  defendant  suggests, 
rather  than  contends,  that  the  iniii.rjA  to  plaintiff's  nose, 
upon  v;hich  Dr.  Brov/n  operated,  i.-ight  have  been  caused  by 
football  or  boxing.   It  would  anount  to  no  norc  than  a  nero 
/  conjecture  to  assui-ie  that  plaintiff's  fractured  nose  re- 
sviltcd  fron  football  or  boxing. 

The  jury  were  undoubtedly  favorably  impressed,  as 
we  are,  by  the  frank  nattu?e  of  plaintiff's  testimony.   He 
admitted  that  he  liad  been  hit  in  the  nose,  playing  football 
and  boxing,  many  tlr.es.  Upon  direct  examination  the 
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following  occurred;   "Q,  Din  this  condition  of  yowT   side 
gradup.llj'-  grov;  better?  A.   Yes,  sir,   Q*   Do  you  have  any 
pain  in  your  side  at  the  present  tine?  A.  No,  sir.   Q. 
Do  ycAX   have  any  pain  in  your  back  at  the  present  tine? 
A,   No,  sir,  Q,   Do  you  have  any  pain  in  your  nose  at 
the  present  tine?  A.  No,  I  have  not,   Q,   Do  you  have 
any  pain  in  yonv   head  at  the  present  tine?  A,  No,  sir, 
Q.   So,  those  things  all  in  due  course  cleared  up,  is 
that  right?  A,  Yes,  sir.   Q,  Vfnat  is  the  physical 
condition  of  your  nose  nov^  v;ith  regard  to  your  ability 
to  breathe?  A,   Good,"   The  jiu'j''  undoubtedly  concluded 
that  plaintiff  was  not  rttenpting  to  exaggerate  his  in- 
juries and  that  he  was  not  a  nalingerer. 

After  a  careful  consideration  of  the  instant 
appeal  we  are  satisfied  that  the  danagcs  awarded  plain- 
tiff are  not  excessive. 

The  judgnent  of  the  Circuit  court  of  Cook  county 
should  be,  and  it  is,  af f irncd . 

JIJD  Gl'ffiNT   AFF  IPil-IED . 

Friend,  P.  J.,  and  Sullivan,  J.,  concur. 
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I        Plaintiff  sued  defendant  for  brokers'  commission 
in  procuring  a  buyer  to  piarchase  defendant's  property 
located  at  233  Sv/an  street,  Chicago,  Illinois.  A  jury 

■  was  waived  and  there  was  a  trial  before  the  court.  The 
c«urt  found  the  issues  in  favor  of  plaintiff,  assessed 
its  damages  at  $362,50,  and  entered  judgment  against 
defendant  for  that  amount.   Defendant  appeals. 

Defendant  gave  plaintiff  an  exclusive  thirty  days 
sale  contract  to  sell  the  premises  in  question  fer  S7j250, 
payments  to  be  made  as  follows s   Cash  $3j500  and  the 
balance  at  fSO   or  $60   per  month  with  six  per  cent  interest 
or  until  three-quarters  of  the  amount  had  been  paid,  then 
a  deed  to  be  issued.   The  sale  was  not  consummated. 

Defendant  contends  that  "a  broker  has  not  earned 
his  comiaission  until  he  has  produced  a  buyer,  ready, 
willing  and  able  to  buy  according  to  the  terms  of  the 
brokerage  contract,"  and  that  plaintiff  failed  to  produce 
such  a  buyer.  The  trial  court  found  that  plaintiff  pro-    / 

/  duced  a  buyer  ready,  willing  and  able  to  buy  according 
to  the  terms  of  the  contract,  and  the  evidence,  in  our 
judgment,  sustains  that  finding. 
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Defendant  next  contends  that  "v/here  a  broker's 
contract  of  sale  contemplates  the  completion  of  the  sale 
before  commission  is  earned,  no  commission  is  payable  until 
a  sale  is  consinnraated."  We  may  assime  for  the  purposts  of 
this  appeal  that  the  contract  contemplated  the  completion 
of  the  sale  before  the  commission  \\ras  earned  although 
plaintiff  contends,  and  v/ith  considerable  force,  that  the 
contract  did  not  contemplate  the  payment  of  a  commission 
only  in  the  event  of  a  consOT:ii'^.atGd  sale.  Milford  M. 
Abels«n,  associated  with  plaintiff  corporation,  testified 
that  on  October  31?  19^i-75  at  defendant's  home,  ho  told 
defendant  that  he  nad  these  people  all  set  to  buy  the 
bLiilding  and  they  wanted  to  make  an  appointment  with  de- 
fendant v/hen  they  could  come  in  and  make  a  deal  on  the 
furniture.   "He  told  me  he  had  changed  his  mind,  he 
didn't  v;ant  to  sell  the  building,  ho  told  me  he  was  giving 
it  av.ray  and  he  would  not  sell  it  for  less  than  $8,500.00. 
I  told  him  that  was  prohibitive  and  told  him.  it  v/as  not 
worth  that  and  further  he  had  given  us  an  exclusive  at 
$7,250,00  and  I  had  a  buyer  ready,  vdlllng  and  able,  and 
I  said  we  had  eal-ned  the  commission.   He  said  'I  saw  your 
ads  in  the  Defender,  I  will  pay  you  for  your  ads.  That 
is  all  I  will  give  you,'"   Defendant,  at  the  trial,  did 
not  deny  this  testimony  of  Abelson,  and  upon  the  oral 
argument  coimsel  for  defendant  stated  that  they  would 
concede  that  the  testimony  of  Abelson  was  true. 

In  Goldstein  v.  Rosenborg^  331  111.  App.  37^^  375, 
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the  court  states; 

"Defendant's  position  is  that  the  constirm'^.atlon  of 
the  deal  was  a  condition  precedent  to  his  obligation  to 
pay  a  commission,  even  though  the  failure  to  consuiniaate 
the  deal  v/as  due  to  his  fault.  This  position  is  untenable. 
Defendant  cites  a  number  of  cases,  in  most  of  which  the 
purchaser  defaulted  in  the  performance  of  his  contract. 
The  better  rule,  consistent  vath  honesty  and  fair  dealing, 
is  that  the  seller  cannot  take  advantage  of  a  condition 
precedent  the  performance  of  v^hich  he  has  rendered  im- 
possible. Stern  v.  Gepc  Realty  Corp.y  289  N.  Y,  27^5 
12  Am,  Jur.,  Contracts,  Sec,  329;  Restatement  of  the  Law, 
Contracts,  Sec,  295;  V/illiston  on  Contracts,  Rev.  Ed,, 
vol,  3,  sec,  677." 

Under  the  facts  and  the  lav;  there  is  no  merit  In 
defendant's  instant  contention. 

After  a  cartful  consideration  of  the  entire  evidence 
wo  are  satisfied  that  there  is  no  merit  in  this  appeal. 

The  judgD.ent  of  the  Municipal  Court  of  Chicago 
should  be  and  it  Is  affirm.ed. 

JUDGMENT  AFFIR^IED. 

Friend,  P.  J,,  and  Sullivan,  J,,  concur. 
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HENRY  P.  EDWARDS, 

Appellee, 

V. 

EDNA  VIRGINIA  LEDERER, 
etc.  J 

Appellant. 

MR.  JUSTICE  SULLIVAN  DELI\'SRED  THE  OPINION  OF  THE 
COURT . 

This  action  v;as  brought  by  plaintiff,  Henry  P. 
Edvards,  to  recover  damages  for  personal  injuries,  v;hich 
he  claims  were  caused  by  the  negligence  of  Mattie  Gerdl, 
while  he  was  on  her  premises  as  an  invitee.  Defendant's 
answer  alleged  inter  alia  that  the  status  of  plaintiff  at 
the  time  and  place  of  his  injury  was  that  of  a  mere 
licensee.  The  suit  v;as  instituted  against  Edna  Virginia 
Lederer,  individually  and  as  e>:ecutor  of  the  estate  of 
Mattie  Gerdl,  deceased.   During  the  trial  the  cause  v/as 
dismissed  by  plaintiff  as  to  Edna  Virginia  Lederer  indivi- 
dually.  The  case  was  tried  by  the  court  and  a  jury  and  a 
verdict  v;as  returned  finding  the  defendant  guilty  and 
assessing  plaintiff's  damages  at  $5jOOO.   Judgment  v/as 
entered  against  defendant  on  the  verdict.   No  motion  for 
a  new  trial  was  made  by  defendant  and  her  motion  for  judg- 
ment notwithstanding  the  verdict  was  overruled.   Defendant 
I  appeals  from  the  jtidgment. 

Defendant  contends  that  the  trial  cotirt  erred  in 
denying  her  motion  for  judgment  notv7ithst:'.nding  the  verdict. 
In  our  determination  of  this  contention  the  only  question 
I  we  deem  it  necessary  to  consider  is  v^hether  plaintiff  was 
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an  Invitee  or  a  mere  licensee  at  the  time  and  place  of 

his  injury. 

The  rule  governing  the  consideration  and  disposition 

of  a  motion  for  judgment  notwithstanding  the  verdict  is 

clearly  stated  in  Hunt  v.  Vermilion  County  Children '^s_Hqme_3_ 

381  111.  29,  where  the  court  said  (p.  32); 

"A  motion  for  judgment  notwithstanding  the  verdict 
under  the  above  section  of  the  Civil  Practice  Act  [subsec- 
tion 3  (a),  sec,  68,  par.  192,  chap.  110,  111.  Rev.  Stat. 
19'+7]  has  the  same  effect  as  a  motion  for  a  directed  ver- 
dict and  raises  the  same  questions.   Such  a  motion  raises 
as  a  question  of  law  whether  from  the  cvidcnc'e  in  favor 
of  the  plaintiff,  if  considered  as  true,  together  with  • 
the  inferences  that  may  be  legitimately^  drav/n  therefrom, 
the  jury  mi.r;ht  reasonably  have  found  for  plaintiff. 
Neither  the  trial  court  nor  this  court  on  appeal  is  per- 
mitted to  weigh  the  evidence  to  determine  where  the  pre- 
ponderance lies.   It  is  not  a  question  of  whether  the 
verdict  is  against  the  v/eight  of  the  evidence.   The  sole 
question  is,  whether  the  evidence,  v;hcn  considered  to  be 
true,  together  with  all  legitimate  inferences  to  be  drawn 
therefrom,  tends  to  prove  the  plaintiff's  crse.  Walaitc 
V.  Chicago,  .-Rock.  Island  and  Pacific  Railway  Co.,  37^-111. 
T9^   Froehler  v ._Kor th'^Ai^cTicarT  Life  Ins'.'jCo  .*,'  "^ 7^^  id , 
17."  •  (Italic's "oufso  ) 

The  undisputed  evidence  bearing  on  plaintiff's 
status,  at  the  time  he  was  injured  is  as  follows?.  ■■  ■'■- 

Defendant's  intestate  during  her  lifetime  operated 
the  Gerdl  Grocery  &  l^Iarket  on  Main  street  in  Evanston, 
Illinois.  The  store  vras  on  the  north  side -of  the  street' 
facing  south.  There  was  a  partition  running  through  the 
center  of  the  store  from  east  to  v/est,  separating  the 
front  or  south  portion  from  the  rear  or  north  portion  of 
the  store.   The  grocery  and  meat  departments  were  in  the 
south  or  front  room  of  the  premises.   In  the  front  of 
that  room  wore  counters  for  v;aiting  on  customers.   In  ■ 
-|\  the  rear  of  this  front  room  there  was  a  counter  which 
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was  used  in  preparing  orders  for  deliveiy.   Behind  this 
coimtcr  was  the  partition  through  ^^)'hich  there  was  an 
entrance  to  the  rear  or  north  room  of  the  premises.  This 
rear  room  v;as  used  for  supplies  and  as  a  shipping  and  re- 
ceiving room* 

Charles  A.  Davics  and  John  Joseph  Steigelman  v/ere 
the  onlj''  occurrence  v.dtncsses  and  they  both  testified  on 
plaintiff's  behalf. 

Davies  testified  in  substance  that  he  was  manager 
of  the  Gerdl  Grocery  &  Market  on  December  Ij,  19^^+;  that 
he  had  known  plaintiff  for  a  lone  time,  because  Edv/ards 
V7as  a  customer  and  maintained  a  charge  account  at  the 
store;  that  while  he  v;as  in  the  front  of  the  store  behind 
the  service  counter  about  3  or  3^30  p,m,  on  said  date, 
■''  Edv/ards  came  in  and  said  to  him,  "Charlie,  I  v/ould  like 
a  box  *  *  *  I  v/ant  to  send  some  goods  for  the  holidays"  5 
that  he  (Davies)  replied,  "All  ripht,  Joe  is  in  the  back, 
go  back  and  sec  what  you  can  f ind" |  that  boxes  were  given 
to  regular  customers  and  others  \-/ithout  charge,  if  they 
were  not  needed  "for  our  o\/n  deliveries"  |  and  that  prior 
to  December  15,  19'-f-^  he  sometimes  saw  Edwards  go  into  the 
rear  room  and  out  through  the  west  "entrance"  of  same  into 
the  alley  to  take  a  "short  cut"  to  another  store. 

Steigelman  testified  in  substance  that  he  was 
employed  at  the  Gerdl  Grocery  &  Market  on  December  15, 
19^V5  that  on  that  day  he  was  in  th^  back  room  of  the 
store  "cleaning  up";  that  he  happened  to  look  around  and 
saw  plaintiff  "coming  in";,  that  he  thought  Edwards  had  a 
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piece  of  paper  in  his  hand;  that  "he  came  into  the  back 
room  *  *  *  looking  for  a  box  *  *  *  he  wanted  to  send  away 
some  Christmas  things  *  *  *  -nd  if  I  am  not  mistaken,  he 
asked  Charlie  Da  vies  *  *   *   the  m.anager,  for  a  box";  that 
Davies  said,  "See  Joe,"  moaning  "me";  that  when  Edwards 
asked  him  about  a  boxj  he  (Steigelaan)  said,  "There  is 
one"  ;  that  "he  wanted  to  kno^^7  if  he  could  have  it"  and 
"I  told  him  we  vrero  kind  of  short  on  boxes  but  seeing  it 
was  him  *  +  +  i  woLild  give  it  to  him";  thct   he  did  not 
make  any  charge  for  the  box;  that  "you  have  got  to  be 
courteous 'to  the  custom.er  and  if  they  ask  you  for  a  box, 
if  you  have  it  to  spare,  you  lot  thom  have  it";  that  v;hen 
Edwards  was  told  that  he  could  have  the  box,  he  asked, 
"Could  I  have  a  cover?"   and  "I  says  'ther<:.  are  some 
pieces  there'";  that  Edwards  picked  up  the  pieces  of  wood 
and  when  he  went  to  throw  them  "up  in  the  box,"  he  fell 
doi'/n  the  stairway  and  was  injured;  that  he  ij-nraed lately 
went  dov/n  the  stairway  to  the  basem.ont  and  found  plaintiff 
on  the  concrete  floor;  that  Edi'/ards  "had  a  piece  ©f  paper 
*  *  *  clutched  in  his  hand";  that  ho  opened  plaintiff's 
hand  and  looked  at  the  paper;  and  that  "it  was  an  order 
for  groceries  v/hich  he  was  to  get  *  *  *  he  alwaj'-s  done 
the  shopping  him.sclf." 

In  Wesbrock  V.  Colby,  Inc.,  315  111.  ^^PP.  ^9^j  the 
court  said  (p.  ^97) s   "The  rule  of  law  is,  that  a  person 
visiting  a  store  for  the  purpose  of  transacting  business 
in  the  same,  is  an  invitee,  and  the  o\^mer  of  the  stcre  must 
use  reasonable  care  to  see  that  the  premises  are  in  a 
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reasonably  safe  condition,  so  that  the  custoncrs  visiting 
the  store  have  a  reasonably  safe  place  to  do  their  shopping. 
The  TvUe   is  en':irely  different  to  a  licensee  of  a  store.  If 
a  person  enters  a  store,  not  for  the  purpose  of  business, 
but  on  sorie  pergonal  errand,  or  If  a  person  goes  into  a 
part  of  the  store  v;here  customers  e^rejnpt  supposed  to  be  in 
the  prdina.ry  course  of  their  _bu sines Sj,  then  the  person  be- 
conies  merely  a  licensee,  and  the  only  duty  that  the  store- 
keeper has  to  such  licensee  is,  to  not  v/ilfully  or  wantonly 
injure  the  person, "   (Italics  ours.) 

The  ovmer's  liability  for  the  condition  of  his 
preraises  is  only  coextensive  v/lth  his  invitation,  and  it 
is  incunibent  upon  one  claiming  as  an  invitee  to  shoi^r  not 
only  that  his  entry  upon  the  premises  was  bj?-  invitation 
of  the  owner,  but  also  that  at  the  tine  the  injury  was 
I  received  he  v;as  in  that  part  of  the  premises  into  which 
he  v;as  invited  to  enter,  and  was  using  them  in  a  manner 
authorized  by  the  invitation,  whether  expressed  or  implied. 
(Ryerson  v.  Bathe gate,  6?  N.  J.  Law  337,  51  Atl.  70 8,  57 
L.  R.  A,  307;  SotiJhwe,sij:ptton_Cp_^^Xs__P_oM>  25  Ariz.  36"+, 
218  P.  152 1  Brett  v.  CentLiry  Petrpletu;]^. Jnc . ,  302  111, 
App,  99.)  The  distinction  betv;een  a  visitor  v;ho  is  a  mere 
licensee  and  one  who  is  on  the  premises  by  invitation  turns 
largely  on  the  nature  of  the  business  that  brings  him  there 
rather  than  on  th^:  words  or  acts  of  the  owner  xvrhich  precede 
his  coming.   (Milauskis  v.,  Terrainal  Ry.  Ass'n  of  St.  Louis, 
286  111.  5h7'^      Jonos  v.  20  North  VJacker  Drive  Building 
Corporation,  332  111,  App,  382,) 
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¥as  plrintiff  an  invitoc  when  he  entered  that  portion 
of  defcndrnt's  store  provided  for  the  use  of  custoners?  V/e 
think  that  under  the  facts  and  circunstances  in  evidence 
this  question  nust  be  ansv;ored  in  the  affirmative.   He  had 
traded  at  the  store  for  a  nuri.bcr  of  years  and  had  a  ehrrge 
account  there.   He  usually  did  the  marketing  for  his  family 
and  he  purchased  all  of  his  ti^'occries  at  defendant's  store, 
if  the  itens  he  wanted  were  available  there.   After  the 
accident  a  paper  v/as  found  in  his  hand  vjhich  cont'^.ined  a 
list  of  groceries,  presumably  prepared  by  his  wife.   This 
evidence  certainly  tended  to  prove  that  plaintiff  intended 
to  purch:;se  such  groceries  when  he  v;ent  to  the  store  and 
that  he  would  have  pu.rchased  them,  if  he  had  not  been  in- 
jured in  the  rear  room. 

Is  there  any  evidence  in  the  record  that  tends  to 
prove  that  plaintiff  vras  an  invitee  at  the  time  and  place 
of  his  injury?  In  the  lit;^ht  of  the  foregoing  authorities 
we  are  ivipelled  to  answer  this  question  in  the  nGg:;tive 
In  reaching  this  conclusion  we  are  mindful  of  the  settled 
rule  that  if  plaintiff  presented  any  evidence  that  fairly 
tended  to  prove  that  he  v/as  an  invitee  at  the  tim.e  and 
place  of  his  injury,  then  v,'e  vrauld  be  precluded  from 
holding  to  the  contrary  as  a  matter  of  leM, 

There  can  be  no  question  but  that  plaintiff  was 
clearly  seeking  a  favor  v^hcn  he  asked  the  manager  of  the 
store  for  a  box  and  that  he  entered  the  rear  room,  with 
the  manager's  permission  still  seeking  th?t  fevor.   It 
was  after  he  was  given  a  box  that  he  fell  dov/n  the  stairway 
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lencling  fron  the  rear  room  to  the  bascnent  and  wrs  injured. 
Plaintiff,  having  been  granted  pcrnission  to  go  to  the  rear 
rooii  of  the  premises  to  procure  a  box,  for  which  he  l-mev/  no 
charge  \rould  be  made,  v;ent  there  solely  for  his  o\m.   personal 
benefit  and  not  for  the  cooi.ion  interest  or  mutual  advantage 
of  both  him^self  and  the  defendant.   It  has  been  repeatedly- 
held  that  the  distinction  between  an  invitee  and  a  licensee 
lies  principally  in  that  an  invitation  is  inferred  v;here 
there  is  a  coniion  interest  or  mutual  advantage,  while  a 
license  is  inferred  X\?hcre  the  object  is  the  mere  pleasure 
or  benefit  of  the  person  using  it.  (9j^fi.^1?..y^'J^I^i]De.^h^B.g_Co_,  ^ 
l'+7  F.  2d,  575 o) 

In  our  opinion  the  only  reasonable  Inference  that 
can  be  dravm  from  the  evidence  is  that  plaintiff  went  to 
the  rear  room  of  the  premises  to  get  a  free  box  and  that 
being  his  purpose  he  was  merely  a  licensee  at  the  tim.e  and 
place  of  his  injury. 

Since  it  \rr:S   incumbent  upon  plaintiff  to  prove  as    )( 
one  of  the  essential  elements  of  his  cause  of  action  that 
he  was  an  invitee  at  the  tim.e  of  his  injury  and  there  is 
no  evidence  in  the  record  thr t  fairly  tends  to  prove  that 
he  was  an  invitee  when  he  was  injured,  it  must  be  held 
that  the  trial  court  erred  in  denying  defendant's  motion 
for  judgment  not%\dthstanding  the  verdicts 

For  the  reasons  stated  herein  the  judgment  of  the 
Circuit  court  of  Cook  county  is  reversed. 

REVERSED. 
Friend,  P.  J,,  and  Scanlan,  J.,  concu.ri 
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FREDERICK  GERALD  THOKulS,        ) 

Petitioner,   )  ON  PETITION  FOR  LEAVE  TO 

)  APPEAL  FROM  OPDHR  OF  CIRCUIT 
V.  )  COURT  OF  COOK  COUl^ITY  GR/iNT- 

)  ING  A  NEW  TRIAL, 
GEORGE  W.  ROSSETTER,  JAY  C.     ) 
McCORD  and  MURICE  A.  ROSEN-    ) 
THAL,  )  . 

Respondents,  )      «;>  o^  ^i^ 


....  647^ 


MR.  PRESIDING  JUSTICE  FRIEND  DELITORED  THE  OPINION 
OF  THE  COURT, 

On  January  10,  19^+9  Frederick  Gerald  Thonas,  plain- 
tiff, had  leave  to  appeal  from  the  order  of  July  29,  19^8 
of  the  Circuit  Court  granting  defendants  a  new  trial. 

Suit  vms  first  brought  by  plaintiff  April  3,  19'+1  to 
recover  danages  for  libelous  publication  and  distribution 
among  sone  one  thousand  persons  of  a  letter,  the  pertinent 
portions  of  v/hich  are  as  f ollov/s ;   "You  nust  renienber  that 
the  U,  S,  Court  of  Appeals — 3  judges  appointed  by  the 
President  of  the  U.S. — in  open  ccurt  uncnimously  found  bin 
[Thonas]  guilty  of  being  a  cheat  and  a  liar";  and  "From 
the  fact  that  3  U,  S,  Judges  say  that  he  [Thoraas]  is 
dishonest,"   The  trial  of  the  cause  v;as  delayed  by  an 
injunction  prociired  by  defendants  June  2,  19^i-l  fron  the 
United  States  District  Court  (case  No.  56875)  restraining 
plaintiff  "from  prosecuting  or  attempting  to  prosecute  his 
cause  of  action,"  That  order  was  subsequently  reversed  by 
the  United  States  Court  of  Appeals,  and  the  case  cane  to 
trial  and  on  April  26,  19''+6  resulted  in  a  verdict  finding 
defendants  guilty  and  assessing  plaintiff's  danages  at 
$75,000.00,  After  judgnent  vras  entered  on  the  verdict  de- 
fendants moved  for  a  new  trial,  v/hich  was  taken  under 
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advise-Ment  by  the  cottrt  and  r;ranted  several  rionths  later  on 
the  groimd  that  the  danages  were  excessive.   Petition  for 
leave  to  appeal  in  the  Appellate  Court  fron  that  order 
was  subsequently  denied.  The  case  was  retried  in  the 
Circuit  Court,  and  the  second  jurj^  on  May  6,  19^+8  found 
three  defendants  guilty  and  assessed  plaintiff's  danrges 
at  $25,000. OC,  Follov.dng  the  return  of  that  verdict  de- 
fendants filed  a  notion  for  judgnent  notv/ithstanding  the 
verdict,  and  in  the  alternative  for  a  nev;  trial  or  in  arrest 
of  judgnont.   Subsequently,  on  July  1,  19^8,  defendants 
secured  an  order  allov/ing  then  to  anend  their  notion  for 
a  nev/  trial,  and  on  the  sa-.e  day  they  filed  their  anendnent 
setting  forth  as  additional  ground  for  the  notion  for  a  new 
trial  that  "the  verdict  is  the  result  of  passion  and  pre- 
judice and  is  excessive."   Later,  on  July  1^,  19^8,  plain- 
tiff noved  the  court  to  vacate  the  order  of  July  1,  contend- 
ing that  notice  of  the  notion  had  not  been  served  upon  hin, 
v/hich  notion  the  court  denied.  At  the  sane  tine  an  order 
was  entered  denying  defendants'  notion  for  judgncnt  notwith- 
standing the  verdict,  finding  the  verdict  excessive,  and 
further  ordering  that  a  new  trial  would  be  denied  if  plain- 
tiff consented  to  a  rcnlttitur  of  $20,000.00  on  or  before 
July  30 5  19^8.   On  July  29,  19^8  plaintiff  advised  the  court 
that  he  v;as  unwilling  to  accept  or  acquiesce  in  the  renltti- 
tur,  and  thereupon  the  verdict  was  set  aside  and  defendants' 
notion  for  a  new  trial  was  allov/ed. 

Facts  essential  to  a  consideration  of  the  Issues 
involved  disclose  that  prior  to  1935  George  V/.  Rossetter, 
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Jay  C.  McCord  and  Paul  Steinbrecher  v/ere  appointed  In  the 
Federal  Court  as  trustees  under  a  stock-votinr;  trtist  acree- 
nent  upon  re-organization  of  the  VlU-5  Broadway  Hotel  Conpany, 
Upon  Paul  Steinbrecher' s  death  the  defendant  Maurice  A, 
Rosenthal  was  chosen  as  third  trustee.   Jay  C,  McCord  died 
Deccnber  12,  19^8,  after  the  second  trial  of  this  case, 
leaving  only  Rossettcr  and  Rosenthal  renainin^  as  defendants. 

Plaintiff,  a  real  estate  and  insurance  broker,  first 
contacted  the  trustees  in  1935  or  1936  when  he  subnitted  to 
then  a  series  of  propositions  for  lea sine  the  hotel.   One 
proposal  specified  a  rental  considered  acceptable,  but  the 
proffered  lessee  declined  to  si;;;n  the  lease,  and  thereafter 
the  trustees  refused  to  accept  any  of  the  other  proposals 
stibnitted  by  Thomas.   Subsequently,  in  1^37,  plaintiff 
boup;ht  a  trust  certificate  for  five  shares  representing  a 
$500  bond  at  a  cost  of  appror-dnately  $25.00,  v;hich  he  used 
as  adnittance  to  the  United  States  District  Court  in  the 
^l'+5  Broadway  Hotel  Conpany  banlcruptcy  proceeding,  not  then 
closed,  filing  nujierous  petitions  containing  accusations 

against  the  stock  tr^istees  of  inef ficiGncAr  and  dishonesty, 

I 
in  an  effort  to  obtain  ouster  of  the  trustees.  These  ef- 
forts v/ere  rebuffed  by  the  coairt,  and  he  was  enjoined  fron 
sending  fr.rther  corjiunications  to  and  soliciting  powers  of 
attorney  fron  the  pertificatc  holders  or  using  powers  pre- 
viously procured.   Thonas  appealed  fron  the  injunction, 
which  was  affirned  by  the  United  States  Court  of  Appeals  in 
In  re  ^1^-5  Broadway  Hotel  Co.y  Thonas  v.  Rosenthal  et  al., 
100  F.(2d)  7,  and  again  affirned  in  In  re  ^1^5  Broadway 


Hotel  Co.,  Thonas  v,_  Ro_sj.ett^e_rs.  117  F.(2d)  639.   In  the 
course  of  the  Ir.ttor  opinion  the  court  said  that  Thonas' 
charges  "were  nadc  for  the  purpose  of  cor.ipelling  the 
triistees  to  enter  into  a  lease  with  his  client  so  that 
he  could  obtain  corciissions  thereon."  After  affirnanco 
of  the  injunctional  order  Thonas  ujidertook,  without  avail, 
to  bring  about  a  ternination  of  the  stock  trust  by  a  vote 
of  the  certificate  holders. 

In  19^0  the  financial  condition  of  the  corporation 
was  sufficiently  inprovcd  to  nake  possible  the  neg-otiation 
of  a  first-nortgar-e  loan  of  s^?110,000.00  to  bo  used  for  the 
paynent  of  back  taxes  in  full  and  for  rehabilitation  of 
the  hotel.   The  court  approved  the  tentative  plans  which 
were  successfully  consunnated  and  afforded  pronlse  of  a 
resixiption  of  the  payr.ient  of  dividends  to  certificate 
holders.  About  this  tine  Thonas  began  to  purchase  shares 
of  discouraged  certificate  holders  for  the  noninal  ari.ount 
of  one  to  two  dollars  per  share,  and  when  the  stock  trustees, 
v;ith  the  approval  of  the  covirt,  subnitt.cd  the  i-ortgage  and 
tax-pajr/ient  progran  to  the  certificate  holders  for  approval 
or  disapproval,  in  accordance  vrith  the  stock-trust  agrce- 
nent,  Thonas  attenpted  to  use  his  pov/ers  of  attorney  to 
defeat  the  proposal.   Dissents  on  one- third  of  the  shares 
would  have  sufficed  to  block  the  proposal,  and  since  Thonas 
had  powers  of  attorney  on  nore  than  one-third  of  the  shares, 
the  trustees  considered  it  necessary  to  obtain  a  jud.icial 
deter;aination  regarding  the  validity  of  the  powers  held  by 
bin.   Accordingly,  when  the  trustees  petitioned  the  co\irt 


for  rz/jproval  of  the  proposed  iiortgr-gc-,  the  district  judge 
on  August  65  19^0  entered  a  decree  ordering  consu'-ination 
of  the  nortgage  and  tax-paying  progran,  and  held  that  all 
the  pov;ers  of  attorney  held  by  Thonas  v/ere  void  because 
they  had  been  obtained  by  naterlal  rdsrepresentations  ajnd 
onissions  of  natcrial  facts  and  in  defiance  of  the  injunc- 
tion order  of  the  district  ccAirt  which  had  been  affirried 
by  the  United  States  Court  of  j^ppeals.   Thor.ias  agrin 
appealed  J  and  in  revie^',dn:~  the  history  of  the  proceedings 
and  reaffiminr^  the  order  (In  re^  ^l!t5  ^y.P/'^'^"^>'^.y.  .^o.'tQl  Conpany^ 
Thouas  V.  Ros setter,  117  F.(2d)  639)  the  court  saids  "VJe  find 
c-npLe   evidence  of  record  that  appoll^.nt  Thonas  ' deliberately, 
vantonly  and  brazenly  violated  anc"  defied  the  injunction 
order  of  this  (the  district)  court.'" 

Sn.bsequently,  in  February  19^+1  j  the  stock  trustees 
announced  another  biennial  ref erenduin  to  doterriine  whether 
the  trust  should  be  terninated  on  May  1,  19^1  or  continued 
for  tv/o  YQP.vs,     Notv;ithstrnding  the  jtidgnent  of  the  Court 
of  Appeals  affiriiing  the  findings  of  fact  and  order  of  the 
District  Con.rt,  Thonas  again  sought  to  rally  sufficient 
votes  to  bring  about  a  tcrnination  of  the  stock  trust  and 
a  defeat  of  the  nortgage  and  tax-pajiaent  prograrij  con- 
sunnation  of  v/hich  had  been  suspended  pending  the  ovitcome 
of  the  litigation  between  Thonas  and  the  trustees.   In 
pursuance  of  that  plan  Thonas  sent  a  circular  letter,  dated 
March  15,  19'-i-l5  to  certificate  holders  denouncing  the 
trustees  and  the  Federal  courts,  and  stnting  that  he  in- 
tended to  apply  to  the  Suprene  Court  for  a  review  of  the 
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juclgDent  of  the  CoiiTt  of  Appeals.   ATjout  the  sane  tine,  in 
an  effort  to  circus ivcnt  the  order  of  the  Federal  Court,  he 
caused  a  shareholder  of  Sau  Claire,  V/isccnsin,  to  deposit 
in  the  post  office  at  Eau  Claire  a  circular  letter  to  the 
certificate  holders  that  he  had  conposed,  printed,  addressed, 
star.ped  and  sealed  in  Chicago;  enclosed  with  this  letter, 
which  hore  the  printed  nane  Rose  Mary  Kin;3,  were  two  post 
cards,  one  to  bo  sent  by  the  certificate  holder  to  the 
trtistees  as  a  ballot  in  the  ref erendiii;,  and  the  other  to  be 
nailed  to  Thonas  as  a  record  of  the  vote  cast  by  the  certif- 
icate holder.   On  March  20,  19H-1  VJillian  Plod;.- son,  a  share- 
holder of  the  hotel  coi.ipany,  v.Tote  a  letter  to  Rose  Mary 
Kin^  in  answer  to  the  circular  which  he  had  received,  in 
which  he  niade  the  cormients  on  the  opinion  of  the  Covirt  of 
Appeals  of  v/hich  plaintiff  conplains.   A  copj/  of  his  letter 
to  Rose  Mary  King  v;as  nailed  to  the  trustees  for  their  in- 
forriation.   A  fev;  days  later  two  of  the  trustees,  Rossetter 
and  McCord,  r.iet  with  Bernard  liath  and  Harold  Schloss,  attor- 
neys, and  drafted  a  letter  to  the  certificate  holders  in 
reply  to  the  two  Thonas  letters  relating  to  the  referendun 
then  in  progress.   Believing  that  the  other  certificate 
holders  should  have  hodgson's  views  on  the  subject,  the 
trustees  enclosed  a  cop3^  of  his  letter  v/ith  theirs,  after 
obtainin;;  Hodgson's  perrdssion  to  do  so.   In  their  letter 
they  gave  their  reason  for  enclosing  Hodgson's  letter  as 
follows;   "¥e  believe  you  viill  be  interested  in  the  enclosed 
excerpts  fron  a  letter  written  to  Miss  King  fron  Mr.  W,  F, 
Hodgson,  of  Cliicago,  the  registered  holder  of  forty  shares 
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of  stock.  We  arc  not  acquainted  v/lth  Mr.  Hodgson  but  he 
voluntarily  sent  us  a  copy  of  his  letter  to  Miss.  King," 
The  trustees'  letter  was  nailed  to  registered  holders  of 
certificates,  and  to  no  other  perscns^  and  was  nailed  out 
after  the  trustees  had  received  legal  advice  that  it  was 
not  libelous , 

After  verdict  for  $25,000.00  in  the  second  trial 
was  returned  on  May  6,  19'i8 ,  the  court  on  July  29,  19^8 
granted  defendants'  notion  for  a  new  trial  and  the  verdict 
was  set  aside.   Ko  ;]udgnent  was  ever  entered.   In  granting 
a  new  trial,  the  court  nade  the  follov/ing  renarks  s   "One 
would  be  conpclled  to  resort  to  the  nost  shancful  specula- 
tion to  think  that  the  plaintiff  v/as  danagcd,  but  very, 
very  slight  fron  such  a  letter.   I  don't  think  he  was 
danagod.   I  don't  think  he  thinks  hinself  he  was  danaged. 
*  *  *   I  think  that  the  verdict  of  the  jury,  -f/hich  was 
nanifestly  high,  was  based  upon  preju'^ice,  and  I  could 
accoimt  for  a  lot  of  prejudice,  but  I  don't  care  to  do  so 
in  this  dissertation  but  I  know  of  a  great  nany  elenents 
or  factors  that  went  in  to  bring  about  a  verdict  which  is 
not  justified  by  the  evidence." 

It  is  urged  on  behalf  of  Thonas  that  the  court  In- 
properly  pernitted  the  anondnent  of  defendants'  original 
notion  for  a  new  trial  by  allov/ing  defendants  to  add  that 
"the  verdict  is  the  result  of  passion  and  prejudice  and  is 
excessive."  This  adr^itional  ground  was  the  basis  upon  which 
the  notion  for  a  new  trial  was  allowed.  The  verdict  for 
$25,000.00  was  returned  May  6,  19'+8 .  May  1^  defendants 
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novecl  for  a  new  trial  or  in  arrest  of  judgncnt  or  for  juclg- 
r.ent  notv/ithstanclinp:  the  verrlict.  On  that  day  the  argiment 
of  the  notion  vras  set  for  June  12,  and  later  chrngcd  to 
July  1.  July  1  counsel  for  defendants  appeared,  but  plain- 
tiff's counsel  was  not  present  in  court  because  of  sone  nis- 
und  erst  and  in.^  as  to  the  date.  Thereupon  one  of  defendants' 
i  counsel  left  with  the  court  the  notion  to  anend  the  notion 


for  a  new  trial,  the  anendnent  to  the  notion  and  a  draft 
order  allowing  the  anendnent.   He  advised  the  judge  he  had 
not  served  copies  on  opposing  counsel  because  he  had  assuned 
that  plaintiff's  attorney  would  be  in  court  where  copies 
could  be  given  to  hin  personally.   The  court  took  the  papers 
but  did  not  sign  the  order  at  that  tine.    Subsequently 
copies  of  the  papers  were  nailed  to  opposing  counsel.  Later 
the  order  granting  defendants'  notion  to  anend  the  notion 
for  a  nev.r  trial  v;as  signed  by  the  judge.  These  facts  v/ere 
presented  to  the  court  on  July  1*+,  when  the  notion  for  a  new 
trial  was  argued.  The  court  heard  both  counsel  and  allov;ed 
the  anendnent.   Under  section  68  of  the  Civil  Practice  Act 
(111.  Rev.  Stat,  19^7,  ch.  110,  par.  192)  a  party  has  the 
right  to  nake  a  notion  for  a  new  trial  at  any  tine  within 
ten  days  after  judgnent  is  entered,  and  under  the  Statute 
of  Anendnents  and  Jeofails  (111.  Rev.  Stat,  19^7,  ch.  7, 
par,  1)  the  court  in  which  an  action  is  pending  has  power 
to  pernit  anendnents  in  any  process,  pleading  or  proceeding 
at  any  tine  before  jud  nent  is  rendered  therein,   Ko  judg- 
nent v;as  ever  entered  in  the  case  at  bar.   Furthernore  it 
is  within  the  province  of  the  trial  judge  to  set  aside  a 
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verc'-ict  an:'  grant  a  nev/  trial  if  he  is  sr-tisiicf.  that  the 
ends  of  justice  so  require.   It  was  so  hold  in  the  early 
case  of  City  of  Rock  Island  v.  McEniry.  39  111,  App,  218, 
and  in  the  recent  case  of  Grassle  v.  Knov/lcs  (Abst,),  317 
111,  App,  153.  The  court's  power  to  do  so  is  inherent,  and 
exists  apart  fron  the  statutory  provision.  People  v.  Preston^ 
3^5  111.  Ill   and  In  re  Estate  of  Velie,  318  111.  App,  550, 
In  the  Velie  case  the  court  stated;   "It  has  been  said; 
*Kotwithstanding  the  provision  of  the  recently  enacted  Civil 
Practice  Act  authorizin;.:  an  appeal  fron  an  order  p^rantiny  a 
new  trial,  the  trial  courts  are,  generally  speaking,  clothed 
with  a  discretion,  as  at  cor^non  law,  to  be  exercised  in  such 
nanncr  as  will  best  answer  the  ends  of  jii.stice  when  granting 
notions  for  a  new  trial.'"   (Citing  authorities.)   Thonas 
contends  that  by  entering  the  order  of  July  1  without 
notice,  he  was  denied  due  process  of  law;  that  under  section 
^6  of  the  Practice  Act  no  anendnent  can  be  allowed  without 
leave  of  court  |  that  the  anendnent  was  allov/ed  in  violation 
of  r\ile  16,  section  1,  of  the  Circuit  Court 5  that  at  no  tine 
did  defendants  support  their  notion  for  leave  to  anend  by 
the  required  sworn  explanation  of  why  the  natter  proposed  to 
be  ad:led  was  not  inserted  in  their  original  notions  for  nev; 
trials   and  that  ujarcrisonable  delay  alone  is  good  ground 
for  refusal  by  the  court  to  exercise  its  power  to  permit 
anendnent.  We  have  read  the  decisions  cited  by  plaintiff 
in  support  of  the  various  points  urged,  but  are  of  the 
opinion  that  under  section  68  of  the  Practice  Act  and 
I  paragraph  1  of  the  Statute  of  Anendnent  in  Jeofails  the 
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trial  judge  had  power  to  allow  the  anendnent  if  he  was  satis- 
fied that  the  ends  of  justice  vrauld  be  best  served  thereby. 

Plaintiff  does  not  contend  that  there  was  any  evi- 
dence of  actual  danages,  and  the  statenent  of  the  trial 
judge  indicates  that  there  was  none.   The  question  therefore 
presented  is  whether  the  verdict  v/as  grossly  excessive  and 
was  the  result  of  passion  and  prejudice.  The  court  indicated 
that  he  "could  accoimt  for  a  lot  of  prejudice"  but  that  he 
did  not  care  to  do  so  "in  this  dissertation  but  I  know  of  a 
great  nany  elenents  or  factors  that  went  in  to  bring  out  a 
verdict  which  is  not  justified  by  the  evidence,"   At  no 
tine  did  plaintiff  request  the  judge  to  detail  those  factors, 
and  it  is  a  fair  inference  that  he  did  not  wish  to  have  the 
court  recite  the  details.  Without  such  details  we  cannot 
say  that  the  court  abused  his  discretion  In  this  respect. 
The  courts  of  this  state  have  consistently  held  that  a  trial 
judge  has  great  latitude  in  passing  upon  a  notion  for  a  new 
trial,  and  that  an  order  granting  a  new  trial  will  not  be 
disturbed  unless  the  record  clearlj?"  shows  that  the  judge  has 
palpably  abused  his  discretion.   Callos  v.  Public  Taxi  Ser- 
vice, Inc,  292  111.  App.  399;  Village  of  La  Grange  v. 
Clark,  278  111,  Apr:.  269. 

The  background  of  the  pxiblication  and  distribution 
of  the  letter  which  v;as  sent  out  on  the  advice  of  counsel 
indicates  lack  of  actual  nalice,  and  while  this  nay  not 
afford  a  legal  defense,  courts  ought  to  exercise  a  high 
degree  of  v;atchfulness  to  prevent  the  doctrine  of  exemplary 
danages  fron  being  perverted  and  extended  beyond  the  real 


principles  upon  v/hich  it  is  based,   Holnes  v.  Holnes^  6h 

111.  29^5  Esholnan  v.  Rav/alt^  298  111.  I92.  Wo  find  no 

case  in  Illinois  involvinp  libel  or  slander  in  which  such 

a  large  av/?rd  of  punitive  dana;-j'es  has  been  sustained  on 

appeal  J  and  plaintiff  cites  none. 

After  careful  consideration  of  the  record  presented, 

we  have  reached  the  conclusion  that  the  trial  judge  did  not 

abuse  his  souind  discretion  in  rrantin";  defendants  a  new 

trial,  and  the  order  of  the  court  is  therefore  affirned. 

Order  r^rantinf.;  defendants  a 
new  trial  affirned. 

Su.llivan  and  Scanlan,  JJ.,  concur. 
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IN  RE  ESTATE  OF  ROBERT  ) 

NElfMAN,   Deceased,.  )      APPEAL  FROM  CIRCUIT  COURT 


) 
) 

Proceeding,  )        c\    c\  r  '^  1 


Appeal  of  ROSIE  NEV-%\N,      )        OF  COOK  COUT^ITY. 
Respondent  in  Citation       ) 


Appellant.    )         S    Si 
MR.  JUSTICE  SCANLAIT  DELIVERED  TliE  OPINIOJI  OF  THE 
COURT . 

George  Biirr^  acting  Adninistrator  de  bonis  non  of 
the  Estate  of  Robert  Ne^'/nan,  deceased,  filed  a  verified 
petition  in  the  Probate  court  of  Cock  coimty  ^^^hich 
alleges  that  he  believes  that  one  Rose  Lackey,  sonetines 
knoim  as  Rosie  IJewnan,  of  Chicago,  Illinois,  has  in  her 
I  possession  or  control,  or  conceals  or  has  converted,  a 
certain  autonobilo,  "to-v/it;  Nash  19*^-6  autonobile, 
Factory  No.  R  1+22125,  Engine  No.  Rl-i-22125,  and  bears 
Illinois  19^7  license  No.  177-365,  belonging  to  the  said 
Robert  Newijan,  deceased,  and  to  his  estate,  and  that  said 
Rosie  Nevraan  v;rongfully  refuses  to  deliver  the  sane  to  the 
undersigned,"  The  petition  prays  "that  the  said  Rose  Lackey, 
also  knovjn  as  Rosie  Nevn?-an,  nay  be  cited  to  appear  before 
this  Court,  on  a  day  certain,  and  conpelled  to  answer  stich 
interrogatories  as  nay  be  propounded  to  her  touching  the 
said  autonobile  or  other  property  in  her  hands,  and  that 
the  proper  order  of  this  Court  be  entered  upon  such  exani- 
nation  if  it  be  found  that  such  autonobile  is  the  property 
of  the  Estate  of  Robert  Nev/nan,  deceased."  A  citation  was 
issued  and  "Rosa  Lackey,  also  Imoi-m  as  Rosa  Neiraan"  (herein- 
after called  respondent),  filed  a  verified  answer  to  the 
petition,  in  which  she  adnitted  the  possession  and  control 
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of  the  autonobilc  r.nd  "she  refuses  to  cToliver  the  so.ne  to 
the  alleged  petitioner  for  the  reason  that  said  autoiiobile 
Is  her  own  personal  property  or  in  the  alternative  she  has 
a  substantial  interest  in  and  clain  upon  the  sane."  There 
was  a  hearing  before  Judge  Waugh^  Judge  of  the  Probate 
coTirt  of  Cook  county,  upon  the  petition  and  answer,  and 
thereafter  an  order  was  entered  that  the  autonobile  in 
question  v;as  t}iG  property  of  Robert  Nevraan,  deceased,  and 
that  it  was  being  imlawfully  withheld  fron  the  adninistrator 
de  bonis  non  by  responrTcnt,  and  she  was  ordered  to  innedi- 
atcly  deliver  the  au.tonobile  to  said  adninistrator.  Re- 
spondent appealed  fron  that  judgnent  order  to  the  Circuit 
court  of  Cook  county,  where  there  was  a  trial  dc  novo 
before  Judge  Philip  J.  Finnegan.   After  he  had  heard  the 
evidence  of  petitioner  and  respondent  he  entered  an  order 
that  the  autonobile  in  question  was  the  property  of  Robert 
Newian  at  the  tine  of  his  death  on  February  l8,  19^7,  and 
that  the  said  autoncbilc  is  now  the  property  of  the  adninis- 
trator of  the  estate  of  said  Kewnan,  deceased  5  that  the 
respondent  unlawfully  v/ithh^olds  possession  of  the  autonobile, 
and  respondent  was  ordered  to  deliver  to  said  adninistrator 
the  said  autonobile  within  fifteen  days  fron  Deconber  22, 
I9I+8.  Respondent  appeals  fron  that  order. 

Respondent  contends  "that  she  furnished  the  noney  to 
pay  for  said  autonobile  with  her  own  funds,  and  therefore 
said  car  at  all  tines  belonged  to  her  independent  of  v;hose 
nane  the  title  v/as  in;  and  in  the  alternative,  her  theory 
is  that,  having  furnished  the  noney  for  the  car,  she  has  a 


substantial  interest  in  it  at  any  and  all  events."  The 
unlisputud  evidence  shov/s  that  Rotaort  Nevraan,  the  deceased, 
purchased  the  autoncbile  in  question  fron  the  Chicago  Nash 
■  Corporation  and  that  all  of  the  payrients  that  vrere  made  upon 
the  car  v;ere  nade  by  hln.   It  further  apvears,  v;ithout  dis- 
pute, that  on  October  7?  19^-6,  the  deceased  nade  an  appli- 
cation to  the  Secretary  of  State  for  the  title  certificate 
and  such  a  certificate  v/as  issue'l  to  hin  by  that  official. 
Respondent  testified  that  on  the  c'r.y   the  car  was  purchased 
the  deceased  cane  to  ^+715  Greenv/ood,  \';here  she  v;as  working 
in  the  basencnt  of  that  building  for  people  by  the  nane  of 
Heck;  that  she  then  gave  hin  $500;  that  she  nade  it  fron 
working  and  saving;  that  she  and  the  deceased  were  alone 
when  she  gave  hin  the  ncney.   She  further  testified  that 
she  gave  the  deceased  another  I500  on  October  7,  19^6, 
Asked  by  the  trial  court  where  she  r^ot  that  noncy,  she 
testified  that  about  two  weeks  before  she  gave  the  deceased 
the  second  $500  she  "played  a  gls  f"^nd  I  caught  policy;  and 
1  won  $700.00  on  the  gig."  Respondent  testifier  that  she 
knev;  before  the  death  of  Nevraan  that  the  car  v/as  in  his 
nane  but  that  the  deceased  tolc  her  the  week  before  he 
died  that  "we  v/ill  go  '.ov/n  and  get  the  title  straightened 
out,   I  said  'O.K.'"   She  testified  that  she  was  not 
narrled  to  Mewaan  and  "was  no  relative  of  his,"  but  that 
thejr  lived  together  as  nan  and  wife;  that  the  deceased 
called  her  "Pretty  Pie"  and  that  he  said  "we  v/ill  go  down 
and  I  an  going  to  have  the  Title  nade  over  to  you  as  you 
furnished  the  noney  for  the  car."   Respondent  called  as 


witnesses  five  wonen,  er.ch  of  vjhon   testified  that  the  de- 
ceased had  nade  stater.ents  to  then  to  the  effect  that  re- 
spondent gave  hin  noney  to  paj;-  on  the  car.   After  the  death 
of  Nevffian  respondent  filed,  on  March  15,  19^'7,  the  follow- 
inc  verified  petition  vn.th  the  Secretary  of  State  of  the 
State  of  Il.^iinois? 

"AN  AFFIDAVIT'  TO  EDV/ARD  J.  BARRETT 
THE  SECRETARY  OF  STxiTE  OF  THE  STATE 
OF  ILLINOIS  BY  THE:  HEIRS  OF 

_.MB^:RT  NEl'H^lilN.  Jr.   _.,_,  DECEASED. 

"The  heirs  of  the  late Fcbert  New-ian,  Jr 

under  oath  depose  and  say; 

"1.   That  on  _.X?J2._i.8, 191+7,  _i}i? be rt_j£e>n-!an_j_,Jr 

nane  of 

^ __^ , residing  at  .. _  .  ,..}^2^  .^f:-2-J:EiP^. 

Decedent  address 

Ch_£o  __  ____,  Illinois,  died  intestate  (evidenced  by 

"■  city 
a  death  certificate  herewith  presenter')  leaving  surviving, 

RPSIS.JiEV.MAN . 

nanes  of  all  heirs' 


who  are .  _hl..s  „.._., _only  heirs  at  lav;. 

his        her 

"2.   That  the  personal  estate  of  the  decedent  at 
the  tine  of  his  death' was  less  than  ."j^lOOO.OO  in  value, 

"3.   That  there  arc  no  outstanding  debts  of  the 
decedent,  including  funeral  expenses,  now  unpaid. 

"V.   That  no  application  for  letters  testanentary  or 
letters  of  adninistration  has  been  nade. 

"5.   That  thirty  (30)  days  have  elapsed  since  the 
death  of  the  decedent. 

"6.   That  included  as  part  of  the  personal  estate  of 

the  decedent  is  a    Nash    ,  Sed,^^ , IQ.H^. 

nane  of  car    body  type     year  built 
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R_J+2212£ ,   R  U-22125 ,  last  licensed  in  the 

serial  ntmiber       notor  nur.ibor 

State  of  Illinois  in  19l+Z»   license  nunber   177365 . 

"7.  That  the  heir  or  heirs  of  the  said  Robert 

Nevman^  Jr_ __,  herewith  petition  Edward  J.  Barrett, 

the  Secretary  of  State  of  that  State  of  Illinois,  to  issue 

a  Certificate  of  title  in  the  name  of  __Rpsie  Mewrian  in 

order  that  the  said  notor  vehicle  nay  be  lie  [licensed] . 

licensed  or  sold 

[Sii-ned]  'l_X_  Rcsie  Newrian) 

""  "      '   _ )  S I GN ATURES 

_)    OF 

)ALL  HEIRS" 

> 

Fron  the  foregoing  affidavit  of  respondent  it  appears 
that  she  stated  that  the  autonobile  in  question  was  a  part 
of  the  personal  estate  of  the  decedent,  and  that  she  was 
petitioning  the  Secretary  of  State  to  issue  a  certificate 
of  title  in  the  nane  of  Rosie  Mewnan  upon  the  ground  that 
she  was  the  wldov;  and  only  heir  at  law  of  the  decedent.   It 
is  adnitted  that  she  was  not  the  widow  of  Nev/nan  and  it  is 
clear  that  she  was  not  even  an  heir  at  law  of  Ne\man. 

VJhile  respondent  testified  that  Kewnan  dranl^  and 
idled,  it  was  stipulated  that  the  deceased  worked  for  the 
Meyer  Card  Conpany  froc  October  8,  19^-5,  to  February  7, 
19^75  that  his  earnings  fron  October  8,  19^5,  to  December 
31,  19^5,  were  $515. ^5 j     that  his  earnings  for  the  year 
19^6  were  $2,19»+,91,  and  that  his  earnings  fron  January  1, 
19^7,  to  February  h,   19*^7,  were  $223.83.  Newnan,  therefore, 
was  working  until  two  weeks  before  he  died.  We  are  not 
surprised  that  the  judge  of  the  Probate  court  and  the  judge 
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of  the  Circuit  ccurt  did  not  believe  the  testinony  of  re- 
spondent ?.nd  her  witnesses. 

After  a  careful  consi'leration  of  the  testinony  of 
respondent  and  her  v/itnesses  wo  arc  satisfied  that  it  is 
entitled  to  little,  if  any,  credence. 

In  the  c.-^se  of  (ioo(}sAssi^j_,_¥icJ..er^ji^    33I+  111,  App, 
^+05  (App.  Den.  by  the  Suprene  court,  ^+00  111.  627),  we 
stated  (pp,  !+l8,  hl9)  t 

"Petitioner's  case  is  based  upon  the  testinony  of 
the  f'.Tegcing  v/ltnesses,  and  the  riaterial  parts  of  their 
tcstinoney  relate  to  alleged  statenents  and  adnissions  by 
McLennan.   Before  taking  up  facts  and  circims-^ances  in 
evidence  that  respondent  contends  slio\\r  clearly  that  the 
evidence  of  Miss  Burke,  Schoen  and  Lederer  is  'fabricated,' 
we  will  refer  to  the  law  that  bears  upon  the  testinony  of 
said  witnesses  for  petitioner.  Many  years  a,3o  the  Suprene 
court  of  the  United  States  (Lea  v.  Polk  County  Copper  Co., 
62  U.  S.  ^-93,  50>-0  stated  that  '*  *  *  courts  of  justice 
lend  a  very  unv;illinf  ear  to  statenents  of  what  dead  men 
had  said.'   In  Kcshner  v.__Ke^ner,  376  111,  35^-:-^  363 j  our 
Supreme  court  nade  a  like  stat orient  and  added  'that  such 
evidence  is  subject  to  great  abuse  and  that  it  will  be 
carefully  scrutinized  as  vjell  as  considered  with  all  the 
other  evidence  in  the  case,   ( Me .q, -ins on  v.  Megf^inspn,  367 
111.  168,  180 ;  Flcrl£^v,_ Elgin  Cjlty  Banking j:^. ,  5  366  id, 
66.)'   In  MeRginson  v.  Me.'^ginson,  367  HI.  I68,  I80,  the 
court  states;   'We  have  recently  had  occasion  to  observe 
that  the  evidence  of  adnissions  nade  by  persons  since  dead 
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should  he  carefully  scrutinlzGd  and  considered  with  all  the 
evidence  in  the  case,  as  it  is  likely  to  be  abused,  Fierke 
V.  Elri:in  City  Bankine;  Co.,  366  111.  66f  More  en  v..  E  s  tat_e_ 
£.C-..5lillson5  365  id,  ^82.'   Many  decisions  of  the  sister 
States,  to  the  sane  effect,  nicht  be  cited  if  it  v;ere 
necessary,  but  the  rule  of  law  announced  in  the  foregoing 
cases  is  well  settled.   If  that  rule  did  not  prevail  no 
estate  v/ould  be  s.afe  fron  dishonest  clains." 

V/e  are  satisfied  th?t  the  ju.dgnent  of  the  Circuit 
court  of  Cook  county  should  be  and  it  is  affirned. 

JUDGMENT  AFFIRI4ED. 

Friend,  P.  J,,  and  Sullivan,  J.,  concur. 
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MR.  JUSTICE  FSINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 


Defendant  was  charged  with  violating  Section 
6l~21  of  the  Municipal  Code  of  Chicago,   By  agreement  a  jury 
v/as  vraivod  and  the  ca.use  submitted  to  the  court,  resulting 
in  a  finding  of  guilty,  assessing  a  fine  of  ^25,00,  and 
provicj.ng  in  the  judgment  that  defendant  be  imprisoned  in  the 
House  of  Correction  in  the  event  of  nonpayment  of  the  fine,  '-'•  ■ 
from  which  judgment  defendant  aijpeals. 

The  principal  o;uestlon  urged  upon  this  appeal  is 
that  the  complaint  wholly  fails  to  char  e  an  offense  and  is 
therefore  vol^;  that  the  complaint  does  not  apprise  defendant 
of  the  nature  of  the  charge  against  him. 

The  complaint  charged  in  substance  that  defendant 
v/as  the  ovmer  of,  maintained  a.nd  controlled  the  premises 
at  6'f3^  Cottage  Grove  Avenue,  Chicago,  which  is  a  four  story 
hotel  of  ordlnai-y  construction,  and  that  he  failed  to  complete 
all  work  necessary  to  bring  said  hotel  in  compliance  with 
Section  61-21  of  the  Municipal  Code  of  Chicago,   There  is  no 
report  of  proceedings,  and  the  record  does  not  disclose  any 
objection  made  to  the  complaint  before  trial,  nor  any 
motion  for  a  bill  of  particulars  or  a  more  specific  complaint. 
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An  action  by  a  city  to  recover  a  penalty  for  the 
violation  of  an  ordlnr.nce  is  a  civil  suit  and  the  rules 
applicable  to  crininal  procedure  have  no  a^jplication  thereto. 
City  of  Chicago  v.  Williams,  Z$k   111,  360,  363, 

Rule  37  of  the  Civil  Practice  Rules  of  the 

Municipal  Court  of  Chicago  provides: 

"(3)  All  defects  in  pleadingSi  either  in  forn 
or  svbstanpe,  not  objected  to  in  the  trial  court 
prior  to  trial, 'shall  be  deemed  to  be  vralved, 
(Civ,  Prac,  Act,  Sec,  h-Z   (3).)" 

In  City  of  Chicaft-p  v,  Werneclce,  306  111,  App, 
51A.,  517,  it  was  held; 

"If  the  cpnpllant  was  insufficient  in  failing 
to  point  out  the  particular  charge  made,  against 
defendant,  this  defect  could  have  boon  obviated 
by  motion  for  a  more  specific  statement," 

The  attack  made  against  the  complaint  for  the 
first  tine  on  this  appeal  is  without  merit.   Other  objections 
raised  and  argued  we  deem  without  merit  and  unnecessary  to 
discuss,  , 

"  The  Judgment  is  affirmed, 

AFFIRl^KD, 

Niemeyer,  J,,  concurs,    .     ' 
Tuohy,  P.  J. ,  took  no  part. 
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MARY  GENEVIEVE  RABE,  individually 
and  as  Executrix  of  the  Last  Will 
and  Testanent  of  LOUIS  F.  RABE, 
deceased. 


Appellant, 


V. 


MAGDALENE  B.  RABE,  individually 
and  as  Executrix  of  the  Last 
Will  and  Testanent  of  FRIEDERICKE 
RABE,  deceased,  LUCY  A.  RABE  and 
FRED  H.  RABE, 

Appellees. 
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MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION 
OF  THE  COURT.,„_._   ,_ ._....-^-'— ^      ^'   Xafl©  O  4i: 

Plaintiff's  notice  of  appeal,  consisting  of  23  pages 
of  a  500-page  abstract,  seeks  a  review  of  proceedings, 
decisions,  orders  and  a  decree  of  the  Circuit  Court  in- 
volving litigation  and  transactions  dating  back  to  1921. 
The  abstract  is  replete  with  pleadings  of  forbidding  length, 
affidavits,  oxliibits,  notices,  notions  v/ith  rulings  thereon, 
and  sone  35  orders.   Only  69  paragraphs  of  defendants' 
ansv/er  are  abstracted  5  the  rcnaining  portion  thereof  which 
sets  forth  the  sole  defense  of  res  ad.ludicata,  is  entirely 
onitted,  as  are  23  e:-d-iibits  introdaiced  in  support  of  that 
defense.   It  is  hardly  surprising  that  tv/o  short  paragraphs, 
r-unning  to  less  than  a  page  of  her  brief,  which  set  forth 
plaintiff's  statenent  of  the  case,  are  utterly  insvifficient 
to  acquaint  the  court  with  the  natters  presented  for  review, 
and  we  have  therefore  adopted  the  statenent  in  defendants' 
brief  containing  accurate  record  references,  sone  of  which 
have  been  supplied  by  their  additional  abstract. 

Frederick  L.  Rabe  died  February  7,  1921,  intestate, 
leaving  hin  surviving  his  widow  Friedericke  and  his  four 
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children  Magdalene,  Lucy,  Fred  and  Louis  as  his  only  heirs 
at  lav/  and  next  of  kin.   His  estate  was  probated  in  the 
Probate  Court  of  Cook  County.  The  inventory  in  his  estate, 
duly  filed  and  approved,  disclosed  eight  piece  of  real 
estate  and  the  follov;ing  personal  property?   cash, 
$5^1.91;  note  of  Louis  F.  Rabe,  ^^2000.00;  and  note  of 
Dorothea  Rabe,  $50.00.   On  June  22,  1922  the  final  accoimt 
of  the  adninistratrlx  was  approved,  and  she  was  discharged. 
The  widov;  and  all  the  children  filed  their  appearance  and 
consented  to  the  approval  of  the  final  report  and  account 
of  the  adninistratrlx.  The  note  of  Louis  F.  Rabe  for 
$2000.00,  shov/n  in  the  Inventory,  was  assigned  by  all  the 
children,  including  Loviis,  to  their  nother  Friedericke, 
This  disposed  of  all  personal  property,  as  the  inventoried 
cash  was  used  to  pay  costs,  expenses,  etc.,  and  the  note 
of  Dorothea  was  worthless. 

By  deed  dated  April  26,  1921,  recorded  April  27, 
1921,  the  four  children,  together  v/lth  the  respective 
spouses  where  there  were  such,  conveyed  all  of  the  real 
estate  to  their  nother  Friedericke.  Sinultaneously,  on 
April  27,  1921,  Friedericke  executed  a  deed  wherein  she 
conveyed  to  Louis  one-fourth  of  the  sane  real  estate  that 
was  conveyed  to  her  by  the  four  children.  The  partition 
decree,  more  fully  discussed  hereinafter,  fotmd  that  this 
conveyance  v/as  nade  upon  the  oral  understanding  and  agree- 
nent  that  the  deed  should  have  no  force  or  effect  until 
after  the  death  of  Friedericke,  and  that  pursuant  to  such 
agrecnent  the  deed  was  deposited  in  escrov;  with  Leonard  C, 
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Reid  and  retained  by  hin  until  after  Friedericke' s  death. 
The  agreenent  was  that  it  should  not  be  recorded  during 
the  lifetinc  of  Friedericke,  and  it  never  v/as  recorded. 

The  dispute  as  to  the  deed  from  Friedericke  to 
■Louis  presents  the  gravanen  of  the  present  controversy. 
Plaintiff  clains  it  became  effective  irnicdiatcly  upon  its 
execution,  and  that  Louis  became  the  ov/ner  of  an  undivided 
one-fourth  of  the  real  estate  at  that  time,  namely,  on 
April  27,  1921,   Defendants  contend  that  it  did  not  become 
effective  until  the  date  of  Friedericke' s  death  on  January 
3,  1931.   On  December  28,  19'^•0,  more  than  three  years  prior 
to  the  filinc  of  this  supplemental  and  amended  additional 
complaint  which  is  the  basis  of  \:he  suit  here  under  con- 
sideration, a  partition  suit  was  instituted,  and  after  a 
full  hearing  the  court  decreed  that  by  virtue  of  the  said 
deed  from  the  children  to  Friedericke  she  "thereby  became 
seized  in  fee  of  the  v;hole  of  said  premises"  and  was  so 
seized  at  the  time  of  her  death;  that  Friedericke  executed 
the  deed  to  Louis  with  the  understanding  and  agreement 
that  it  should  not  be  delivered  or  recorded  and  should 
have  no  force  or  effect  until  after  her  death.   In  effect 
it  held  that  Louis  did  not  becom.e  the  ovmer  of  an  undivided 
one- fourth  until  the  date  of  Friedericke ' s  death.  The 
partition  decree  was  affirmed  by  the  Supreme  Court  in  Rabe 
V.  Rabe,  386  111,  6OO, 

In  the  instant  suit  plaintiff  claims  that  Louis  is 
entitled  to  an  accoujiting  for  the  rents  from  the  date  of 
the  deed,  executed  April  27,  1921,  from  Friedericke  to 
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Louis,  Defendants,  on  the  contiary,  clain  that  he  was 
entitled  thereto  only  fror:  the  date  of  Friedericke' s 
death  on  January  3j  1931.   The  court  sustained  defend-    ^ 
ants' position.   A  full  accounting  was  nade  in  the  parti- 
tion suit  respecting  all  rents  subsequent  to  Friedericke' s 
death. 

During  her  lifetine  Friedericke  disposed  of  three 
pieces  of  real  estate,  but  at  her  death  v/as  still  the 
owner  of  the  other  five.   She  died  testate,  leaving  the 
sane  four  children  as  her  only  heirs  at  law  and  ne:rt  of 
kin.   Her  v/ill  was  approved  and  her  estate  probated  in  the 
Probate  Court  of  Cook  County,   3y  her  will  she  left  her 
estate  to  throe  of  the  children,  excluding  Louis.  The 
will  stands  approved,  and  the  partition  decree  adjudicated 
that  the  three  children  becane  the  owners  of  her  estate 
under  the  terns  of  the  will,  and  excluded  Louis. 

An  inventory  was  filed  in  Friedericke' s  estate,  and 
on  Jiily  30,  19^+3  the  account  of  the  executrix  v/as  approved 
and  she  was  discharged.   Notice  was  served  on  Louis' 
counsel,  who  is  also  counsel  for  Louis'  executrix  in  this 
suit,  of  the  presentation  of  the  final  account  and  request 
for  approval  thereof,   L'o  objections  v/ere  filed. 

On  February  2,  1932  Louis  filed  a  bill  of  conplaint, 
bearing  general  No,  B-236'+755  a(:ainst  the  other  three 
chlldren-5  contesting  Friedericke*  s  v/ill.  This  v/as  the 
origin  ^f  the  instant  proceeding.   On  Jvjic  29,  19^i-2,  nore 
thSii  ten  years  thereafter,  the  will  contest  was  dlsnlssed 
for  want  of  prosecution.  Meanwhile,  hov/cver,  other  plead- 
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ings  had  been  filed  and  the  court  retained  jurisdiction 
with  respect  to  then.   vSubsequently,  June  9,  19*+^,  plain- 
tiff filed  a  supplemental  and  araended  additional  cov'tplaint 
which  covers  pages  11  to  71  of  the  abstract.   Defendants 
answered  each  one  of  the  numerous  paragraphs,  and  then 
set  up  fully  the  separate  defense  of  res  ad judicata,  on 
which  a  hearing  was  had. 

In  the  partition  suit,  filed  December  28,  19^0,  the 
parties  were  identical  with  those  in  this  proceeding,  but 
their  positions  as  plaintiffs  and  defendants  were  reversed. 
Louis,  as  defendant  in  the  partition  s-iiit,  filed  his  answer, 
to  which  plaintiffs  filed  their  reply.   After  a  full  hear- 
ing before  a  master  in  chancery  and  arguments  before  the 
court  on  exceptions  to  the  master's  report,  the  decree  was 
entered  adjudicating,  inter  alia ;   (1)  that  by  their  deed 
of  April  26,  1921  the  four  children  conveyed  the  premises 
in  question  to  Friedericke,  and  "she  thereby  became  seized 
in  fee  of  the  v/hele  of  the  premises  [i.e.,  the  five  pieoes 
of  real  estate]";  (2)  that  being  so  seized  and  possessed 
of  said  premises;  Friedericke  died  leaving  a  will  which 
v;as  duly  authenticated  to  pass  real  estate,  and  by  v;hich 
she  devised  the  premises  to  Magdalene,  Lucy  and  Fred;  (3) 
that  she  executed  the  deed  to  Louis  v/lth  the  understanding 
and  agreement  that  it  should  not  be  delivered  or  recorded, 
and  should  have  no  force  or  effect,  until  after  her  deathj 
and  ('+)  that  therefore  the  four  children  became  the  owners 
in  equal  parts  of  said  real  estate  after  Friedericke' s 
death. 

As  above  stated,  the  note  of  Louis  for  ;p2000.00  had 
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been  assigned  to  Fricdericke.   On  March  29,  1932  the  execu- 
trix of  Friedericke' s  will  recovered  a  judgment  against 
Louis  for  $5807.20  and  costs,  and  on  May  3,  1^39  this  was 
revived.   Plaintiff  claims  in  the  instant  suit  that  said 
judgment  was  wrongfully  obtained,  fraudulently  confessed 
and  was  not  a  lien  on  Louis'  interest  in  the  premises. 
The  same  claim  v/as  made  by  Louis  in  his  ansv;er  in  the 
partition  suit.   The  decree  in  the  partition  suit  adjudi- 
cated that  said  judgment  was  valid  and  a  lien  on  the  right, 
title  and  interest  of  Louis  in  and  to  said  premises.  Pur- 
suant to  the  decree  of  sale  in  the  partition  suit  the 
property  was  sold  to  Magdalene,  Lucy  and  Fred,   On  November 
12,  19'+2  a  decree  confirming  said  sale  was  entered,  and  the 
cause  was  re-referred  to  the  master  to  take  testimony  on  the 
question  of  distribution.  A  hearing  was  had  before  the 
master,  and  on  March  15,  19'+3  he  filed  a  report  of  distri- 
bution which  on  March  30,  19^3  was  approved  by  the  c.»urt. 

In  his  report  the  master  found  that  the  litigants 
were  entitled  to  have  an  accoimting  of  the  rents  for  the 
period  beginning  January  3,  1931,  the  date  of  Friedericke 's 
death,  to  October  7,  19^2,  Testimony  iras  heard,  and  such 
accounting  was  made.  The  master  found  that  the  net  income 
available  for  distribution  was  $25,62^.88,  and  that  the  pro- 
ceeds of  the  sale  of  said  real  estate  were  $^7,600,00,  a 
total  of  $73,22^.88.  From  this  there  was  deducted  $3637.60 
attorneys'  fees,  master's  fees  and  costs,  leaving  a  net  of 
$69,587,28  for  distribution.   The  master  found  that  during 
the  period  beginning  January  3,  1931  and  ending  October  7, 
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19^2,  Louis  received  advances  amounting  to  $6^06,^2,  ar.d 
that  this  amount,  together  with  the  amount  necessary  te 
pay  the  judgment  for  $5807.20  and  $15.00  costs  against 
Louis  J  should  be  deducted  from  Louis'  share,  and  that 
there  should  be  paid  to  Louis  $2627,73,  This  amoimt  was 
paid  to  Louis,  Thus  it  was  adjudicated  that  Louis  was  not 
entitled  to  any  accoimting  for  rents  during  his  mother's 
lifetime  because  he  had  no  ov.TLershlp  or  interest  in  the 
property.   It  was  also  decided  that  he  was  entitled  to  an 
accounting  for  rents  after  her  death,  and  he  obtained  the 
accounting  and  his  share. 

In  the  instant  proceeding  plaintiff  also  raises 
the  point  that  another  action,  nafflsly,  the  instant  one, 
on  pleadings  prior  to  the  filing  of  the  supplemental  and 
amended  additional  complaint,  was  pending,  and  that  there- 
fore the  partition  suit  should  have  been  dismissed.  The 
same  point  was  raised  in  the  partition  suit;  it  was  adjud- 
icated against  defendant  in  that  suit  (Louis)  and  speci- 
fically affirmed  by  the  Supreme  Court  in  Rabe  v.  Rabe, 
supra. 

Plaintiff  feels  aggrieved  because  defendants  have 
not  argued  any  of  the  tv;elve  "Errors  Relied  on  for  reversal 
of  the  decree  of  May  13,  19^8  and  for  the  entry  ©f  the 
corrected  judgment  and  decree."  and  also  because  defend- 
ants have  not  disputed  the  correctness  or  applicability 
of  anything  stated  in  the  35  points  and  authorities  of 
plaintiff's  brief.  The  obvious  reason  is  that  under 
defendants'  contention  the  decree  in  the  partition  suit, 


")■!      ' 


:■>■;■! 


:.:r; 


.-'       :.   t  ' 


-8- 

af firmed  by  the  Supreme  Court,  finally  adjudicated  all  ques- 
tlens  raised  by  plaintiff  and  all  her  claims  in  the  instant 
suit.   In  fact,  res  adjudicata  is  the  sole  defense  to  the 
instant  suit,  and  defendants'  brief  contains  a  concise  but 
effective  argument  to  support  that  defense.   If,  as  they 
contend,  the  decree  in  the  partition  suit  finally  adjudicated 
all  questions  raised  by  plaintiff,  a  disc^^ssion  and  consider- 
ation of  other  points  would  be  superfluous. 

The  partition  decree  adjudicated  the  four  controlling 
M  Issues  enumerated  earlier  in  this  cpinion.   Louis'  motion  of 
March  26,  19^2  to  vacate  the  decree  of  partition  was  over- 
ruled by  the  court  May  18,  19^+2,  and  within  the  year  a  decree 
of  sale  WPS  entered,  a  sale  made,  and  the  master's  report  of 
sale  filed.   All  of  these  proce^:dings  were  objected  to  by 
defendant,  the  objections  were  overruled  November  12,  19^2, 
and  a  decree  confirning  the  sale  was  entered.   Subsequently, 
in  February  19^+3?  ^^  hearing  was  had  before  the  master  as  to 
the  distribution  of  the  proceeds  of  the  sale  and  for  an 
accounting,  to  which,  on  March  9?  19^+3 j  defendant  filed 
objections,  which  were  ordered  to  stand  as  exceptions, 
and  on  March  30,  19'^'-3  they  were  overruled  by  the  chancellor, 
and  the  report  of  the  master  on  distribution  and  accoimting 
was  affirmed.   Later,  on  April  28,  19^3 y  defendant  made  a 
motion  to  vacate  and  set  aside  previous  orders  and    ■  ■  ■.  • 
decrees  and  to  dismiss  the  partition  suit,  and  that  motion 
was  overruled.   Thereupon  defendant  took  an  appeal  to  the 
Supreme  Court,   In  his  notice  of  appeal  to  that  court  he 
sought  to  vacate  all  the  previous  decrees  entered  in  the 
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cr.se  prior  to  the  final  order  approving  the  order  of  the 
np.ster's  distribution  on  the  accounting.  The  Supreme  Court 
held  that  "The  decree  of  partition  entered  in  the  cause  was 
a  final  order.   The  decree  of  the  court  confirning  the 
master's  report  of  sale  was  a  final  order.   The  tine  in 
v/hich  to  take  an  appeal  from  both  of  such  decrees  had  long 
since  passed  rt  the  tine  defendant  gave  his  notice  of  appeal 
in  the  present  case.  Where  a  decree  of  partition  definitely 
settles  the  interests  of  the  parties  and  appoints  commission- 
ers to  make  partition  it  is  a  final  decree,  and  if  any  of  the 
parties  are  dissatisfied  v;ith  it  an  appeal  should  be  taken  in 
accordance  with  the  statute,  as  such  decree  cannot  be  ques- 
tioned upon  an  appeal  from  a  subsequent  decree  ordering  a 
sale  of  the  premises.   Under  such  circir.istances,  one  who  does 
not  appeal  from  a  decree  finding  the  interests  of  the  parties, 
and  ordering  a  partition,  is  bound  by  it  and  concluded  by  its 
findings.  The  sane  rule  is  applicable  to  a  decree  ordering 
the  sale  of  the  premises,  and  to  the  decree  of  the  court  con- 
firming the  master's  sale  of  the  premises."   (Citing  cases  on 
all  of  the  conclusions  rerched  by  the  court.) 

Under  the  holding  of  the  Supreme  Court  as  to  the 
matters  heretofore  set  forth,  there  remained  for  consid- 
eration only  defendant's  (Louis')  objections  to  the  decree 
entered  March  30,  19^+3  ?  and  the  motion  of  April  28,  19^-^3  to 
vacate  prior  decrees.  As  to  these  objections  the  coiort  saids 
"The  former  [the  decree]  approved  the  master's  accounting 
between  the  parties  and  the  distribution  of  the  proceeds 
of  the  sale.   The  latter  seeks  to  set  aside  and  vacate  all 
prior  decrees  in  the  case.   No  question  is  raised  in  the 
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briefs  of  e.ppellcLnt  [defendant  Louis  or  his  executrix]  as 
to  the  power  and  authority  of  the  court  to  settle  the  rights 
of  the  parties  to  the  funds  derived  from  the  sale  of  the 
premises  in  the  partition  suit.  Appellant  attempts  to 
question  the  validity  of  the  decree  of  partition,  as  well 
as  the  decree  confirming  the  sale,  and  to  dismiss  the 
partition  proceedings.  As  pointed  out,  these  questions 
could  not  then  be  raised,  as  defendant  was  bound  by  their 
provisions  as  final  orders,  because  he  did  not  appeal  from 
them.  The  same  question  of  the  pendency  of  the  former 
lawsuit  is  raised  in  the  motien  to  vacate  the  decree  ap- 
proving the  account.   The  appellant  is  also  concluded  on 
this  question  because  she  is  raising  the  same  question  of 
the  pendency  of  the  prior  suit  that  defendant  raised  in  the 
answer  to  the  com.plaint  of  the  plaintiffs,  and  to  entering 
decree  of  partition  and  sale.   When  the  decree  of  partition 
was  entered  by  the  court,  fixing  the  rights  of  the  parties, 
its  jurisdiction  to  proceed  was  adjudicated  and  consequent- 
ly if  the  defendant  vras  not  satisfied  with  the  judgment 
of  the  court  in  this  respect  he  had  his  opportunity  to 
appeal  when  it  became  final  on  May  l8,  19'-i2,  more  than  a 
year  prior  to  the  filing  of  the  notice  of  appeal  in  this 
case.   The  remaining  questions  in  the  last  motion  filed 
by  defendant  involve  the  accuracy  of  the  accounting  for 
purposes  of  distribution  and  are  questions  of  fact.  The 
evidence  v/as  heard  before  the  master  and  confirmed  by  the 
court.   Lengthy  suggestions  are  made  as  to  the  improper 
manner  in  which  the  accounting  was  carried  out.  No  evi- 
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dence  w?.s  offered  by  dcfcndr.nt.   Under  such  circui:^.stances 
the  naster  r.nd  trial  court  are  in  a  better  position  than 
we  are  to  determine  such  questions.  VJc  find  no  nerit  xn 
the  appeal  of  the  defendant  either  upon  questions  of  law 
or  upon  consideration  of  the  facts.  The  decree  of  the 
circuit  court  of  Cook  covjity  is  affirncd." 

The  gist  of  the  instant  proceeding  is  to  obtain  an 
accounting  for  the  rents  fron  the  date  of  the  deed  fron 
Friedericke  to  Louis  on  April  27,  1921.   Hov/ever,  the 
court  sustained  defendants'  contention  that  plaintiff  was 
entitled  to  an  accounting  only  fron  the  date  of  Friedericke 's 
death  on  Jamiary  35  1931.   A  full  accounting  having  been 
nade  in  the  partition  suit  respecting  all  rents  subsequent 
to  Friedericke' s  death  on  January  3?  1931?  there  remains 
only  the  ten-year  period  preceding  her  death  for  which  any 
accounting  cotild  be  claimed.   The  court  s\\staincd  the  posi- 
tion of  Magdalene,  Lucy  and  Fred  as  to  the  period  during 
which  Louis  was  entitled  to  an  accounting,  and  the  Supreme 
Court  affirmed  the  decree  and  held  that  it  was  final. 

Clearly  plaintiff  had  no  right  to  an  accounting 
from  these  defendants  as  to  anything  in  connection  with 
the  father's  estate,  and  her  counsel  make  no  such  claim. 
The  personal  property  in  that  estate  v/as  assigned  to  the 
m-otherj  and  the  real  estate  conveyed  to  her  by  the  four 
children.   Likcv/ise  there  is  no  right  to  an  accounting 
against  these  defendants  in  connection  v/ith  Friedericke '  s 
estate.   By  reason  of  the  assigrunent  and  deed  from  the 
children,  Friedericke  became  the  owner  of  all  that  was  left 
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by  her  deccnsed  husband.   This  was  adjudicated  by  the  parti- 
tion decree,  and  affirned  on  appeal,  Fron  the  date  of  the 
deed  to  her,  Friodericke  collected  the  rents;  defendants 
did  not  col].cct  then.  When  Friedericke  died  her  executrix 
filed  an  inventory  which  listed  all  the  property  belonging 
to  Friedericke,  including  the  real  estate,.  V.Tiatever  net 
i-j^is   left  fron  the  rents  collected  by  Friedericke  during 
her  lifetine  was  Included  in  the  form  of  bonds,  nortgage, 
etc.,  and  shown  as  such  In  the  inventory.   Louis  made  no 
objections  of  any  kind,  but  in  the  instant  suit  he  clains 
that  defendants,  v;ho  did  not  collect  the  rents,  should        i 
account  to  him  for  rents  that  Friedericke  received  and  re-     \ 
tained  because  of  her  ov/nership  of  the  real  estate  by  virtue   '' 
of  the  deed  fron  her  children. 

After  careful  consideration  of  the  questions  raised, 
we  are  impelled  to  hold  that  the  identical  issues  in  the 
instant  case  were  adju.dicated  in  the  partition  suit.  Plain- 
tiff's counsel  make  no  attempt  v/hat soever  to  answer  defend- 
ants' arguracnts  in  support  of  their  sole  defense  of  res 
ad, judicata^  they  completely  ignore  the  point. 

For  the  reasons  indicated  we  hold  that  plaintiff  is 
./  barred  from  the  relief  sought.  The  decree  of  the  Circuit 
Court  is  affirmed. 

Decree  affirmed, 

Scanlan,  J.,  concurs. 

Schwartz,  J.,  took  no  part  in  the  consideration  or 
decision  of  this  case. 
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APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 


"  I, A.  6 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION 
OF  THE  COURT, 

Plaintiff  brought  an  action  t^  recover  damages  for 
personal  Injuries  sustained  v;hen  he  xras  struck  by  an 
automobile  driven  by  the  defendant  Thomas  A.  Viviano, 
The  jury  returned  a  verdict  of  not  guilty,  and  after 
the  denial  of  plaintiff's  motion  for  a  new  trial,  judg- 
.■^    ment  was  entered  on  the  verdict,  and  plaintiff  appeals. 

The  salient  facts  disclose  that  about  llsl5  p.m. 
on  April  2,  19^-6,  plaintiff  was  driving  his  autemobile 
south  on  Harlem  avenue  in  Chicago.   As  he  approached 
intersecting  School  street  he  noticed  an  automobile 
stalled  on  Harlem  avenue,  approximately  twenty  feet 
north  of  School  street,  in  about  the  center  of  the  two 
southbound  lanes.   Passengers  in  plaintiff's  automobile 
at  the  time  were  his  wife  Anna  Pablocki,  his  daughter 
Mrs.  Stanley  Glisczinski,  both  of  v/hom  were  in  the  back 
seat,  and  his  daughter-in-lgw  Angeline  Pablocki  who,  vath 
an  infant  child,  was  in  the  front  seat  next  to  plaintiff. 
Their  testimony,  together  with  that  of  plaintiff  and 
police  officers  who  took  statements  after  the  accident, 
was  adduced  on  behalf  of  plaintiff  upon  trial.  The 
defendant  Thomas  A.  Viviano  testified  in  his  own  behalf. 

There  is  considerable  conflict  in  the  evidence 
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as  to  the  position  of  the  stalled  automobile  and  the  manner 
in  v/hich  the  accident  occurred,  Mrs,  Pablocki,  plaintiff's 
wife,  testified  that  there  was  a  car  without  lights  standing 
at  an  angle,  straddling  the  two  southbovmd  lanes;  that  as 
they  passed  the  car  her  husband  drove  to  the  curb,  and  to- 
gether with  his  daughter,  got  out  \\7ith  flashlights  and  went 
back  to  examine  the  car  5  that  she  saw  an  automobile  coming 
from  the  north  a  block  or  a  block  and  a  half  away;  that 
when  her  husband  got  to  the  parked  car,  he  vrent  to  the 
left- hard  or  driver's  side  of  the  car;  that  the  approaching 
car  was  sv/aying,  both  she  anc'  her  daughter  screamed,  and 
suddenly  her  husband  was  struck  by  defendant's  car.   She 
stated  that  "my  husband  was  in  the  center  of  the  standing 
auto  when  he  v/as  struck.   He  was  in  the  center  of  the 
driver's  side  standing  still  looking  inside  the  car." 
On  cross-examination  she  testified  that  the  unattended 
automobile  was  at  an  angle  and  straddled  the  southbound 
lanes ,  the  front  end  heading  southwest  and  the  back  end 
northeast,  and  that  it  was  the  right-hand  side  of  the 
southbound  car  that  came  in  contact  with  her  husband. 
Plaintiff's  daughter-in-law  Angeline  Pablocki, 
was  in  the  front  scat  and  saw  the  stalled  automobile  in 
the  road.   She  stated  that  it  was  parked  southeast  at  a 
sort  of  angle.   On  cross-examination  she  testified  that 
the  parked  car  was  facing  southeast  with  the  back  to  the 
northwest;  that  when  plaintiff's  car  passed  the  standing 
or  stalled  atitomobile,  they  went  to  the  right  of  it  or 
out  to  the  curb.   Plaintiff's  daughter  Mrs.  Glisczinski, 
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who  v/as  in  the  rear  of  plaintiff's  car,  stated  that  the 
stalled  car  was  facing  southeast,  and  that  when  her  father 
reached  it  he  "stayed  by  the  middle  on  the  left  side  and  I 
v/alked  to  the  rear  of  the  car,"   On  cross-examination  she 
testified  that  it  v;as  dark,  that  the  stalled  automobile  was 
facing  southeast;  that  they  drove  by  it,  turning  eff  to 
their  left  to  the  center  of  Harlem  to  get  around  it;  that 
her  father  was  in  the  middle  of  the  stalled  car  and  she 
was  on  the  left-hand  side  of  the  car,  in  the  rear;  that 
the  stalled  automobile  \-jas   facing  southeast  at  an  angle; 
that  her  father  was  on  the  driver's  or  left-hand  side  of 
the  door,  on  the  same  side  she  was,  but  by  the  door  in  the 
middle  of  the  car, 

Frank  Pablocki,  the  plaintiff,  testified  en  his  own 
behalf  that  as  he  approached  School  street  he  observed  the 
stalled  automobile,  noticed  that  it  hpd  a  smashed  fender, 
and  that  it  was  about  four  feet  off  the  center  of  Harlem 
avenue;  that  he  stopped  his  car  on  the  west  curb  of 
Harlem,  avenue,  and  he  and  his  daiighter  took  flashlights 
and  went  over  to  investigate;  that  he  went  to  the  left- 
hand  side  of  the  car,  opened  the  door  and  flashed  the 
light,  and  was  closing  the  door  with  his  left  hand  when 
he  was  hit  by  defendant's  car.   On  cross-examination  he 
stated  that  the  stalled  car  was  headed  a  little  to  the 
southeast;  that  he  drove  aroimd  It  to  the  right,  between 
the  back  of  the  car  and  the  west  curb;  and  that  he  did 
not  see  defendant's  car  before  the  accident. 

James  Gilbert,  a  police  officer,  testifying  on 


behalf  of  plaintiff,  stated  that  v/hen  he  arrived  at  the 
scene  of  the  accident  he  took  stateraents  frora  the  various 
vdtnesses  of  plaintiff  as  well  as  from  defendant,  made  a 
test  on  Vivlano's  car  and  foxmd  the  brakes  to  be  in  good 
condition,  and  that  upon  examination  of  defendant's  auto- 
mobile he  observed  a  brush  nark  on  the  right  front  fender. 
Ernest  Bauer,  another  police  officer,  likewise  examined 
defendant's  car  end  found  no  damage  other  than  a  brush 
mark  on  the  right  front  fender. 

As  against  these  \\ritnesses  Thomas  Viviano,  testify- 
ing on  his  ovm  behalf,  stated  that  on  the  night  of  the 
accident  he  was  alone  in  his  car,  driving  south  on  Ha.rlem 
avenue  in  the  lane  next  to  the  center;  that  his  driving 
lights  were  on  and  that  he  could  see  ahead  distinctly; 
that  he  was  traveling  abotit  thirty  to  thirty-five  miles 
an  hour  with  no  traffic  imnediately  ahead  of  him,  and  that 
as  he  approached  School  street  he  observed  an  automobile 
out  in  the  street  parked  vdth  its  right  front  wheel  about 
tv/o  or  three  feet  from  the  west  curb  and  its  rear  protruding 
some  two  or  three  feet  into  the  Inner  southbound  lane;  that 
it  was  on  an  angle;  that  there  was  no  one  out  on  the  road- 
way or  on  the  pavement  as  he  turned  his  car  and  drove  up 
to  and  past  the  stalled  automobile.   He  stated  that  he  had 
to  swerve  a  foot  or  tv/o  across  the  center  line  of  Harlem 
avenue  to  avoid  striking  the  stalled  car,  and  that  his 
automobile  did  not  touch  the  parked  vehicle  at  all;  that 
he  was  driving  in  a  straight  line  in  the  center  inner  lane 
and  did  not  do  any  zigzagging;  that  as  he  passed  the  back 
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end  of  the  stalled  ai.xtorioblle  he  felt  a  biinp  on  his  right 
fender,  but  did  not  see  anybody  at  that  tine.   However,  he 
did  hear  a  wonan  scream,  then  parked  his  car  just  ahead  of 
another  car  parked  on  Harlem  avenue  south  of  School  street, 
which  he  later  found  was  the  Pablocki  car,  and  when  he  went 
back  Mr.  Pablocki,  the  plaintiff,  was  lying  on  the  south 
side  of  the  stalled  automobile  and  v;est  of  the  oast  end  or 
the  back  of  the  stalled  car.  According  to  Viviano  the 
front  end  of  the  stc-llcd  automobile  was  about  two  feet 
away  fron  the  v;est  curb,  and  there  v;as  not  enough  room,  for 
a  car  to  pass  betv/ecn  the  west  curb  and  the  right-hand  side 
of  the  caro 

It  is  plaintiff's  principal  contention  that  the 
verdict  of  the  jury  v/as  contrary  to  the  m.anifest  vreight 
of  the  evidence.   His  counsel  argue  that  in  many  important 
respects  defendant's  testimony  v;as  inherently  improbable, 
and  that  the  question  as  to  whether  the  defendant  \ms 
negligent  or  exercised  due  care,  seems  to  have  been  resolved 
by  the  jury  on  defendant's  testimony,  Hov/evcr,  fron  the 
foregoing  suinnary  of  the  evidence,  it  appears  there  was  a 
wide  divergence  of  testimony  among  plaintiff's  vdtnesses 
as  to  how  the  stalled  automobile  was  standing  and  as  to 
where  the  plaintiff  was  standing. 

It  is  also  urged  that  Viviano  had  an  unobstructed 
view  of  plaintiff,  that  he  could  h^?,ve  looked  and  seen  the 
danger,  and  not  having  seen  plaintiff  and  slowed  down,  he 
was  not  exercising  ordinary  care  and  was  therefore  guilty 
of  negligence.   If,  as  defendant  testified,  the  stalled 
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car  v/as  facing  southwest  and  plaintiff  was  standing  on  the 
loft  thereof,  exanining  the  interior  vdth  a  flashlight,  as 
some  of  his  witnesses  testified,  it  is  i-eadily  conceivable 
that  he  was  hidden  from  defendant's  viev;,  Viviano  testified 
that  he  v/as  watching  the  road,  driving  in  a  straight  line, 
did  not  see  plaintiff  and  did  not  loiow  that  he  had  struck 
anything  until  he  felt  a  thud  just  as  he  passed  the  stalled 
atlteiBieblli.   In  any  event,  all  these  circumstances  were 
factual  questions  subaitted  to  the  jurj''  for  decision,  and 
in  view  of  the  divergence  of  tostinony  anong  plaintiff's 
v/itncsses,  it  v/as  for  the  jury  under  proper  instructions 
to  decide  v/hether  plaintiff  v/as  in  the  exercise  of  due  care 
for  his  own  safety  and  whether  defendant  was  negligent  as 
charged. 

The  only  other  groiond  urged  for  reversal  is  that 
defendant's  instructions  No.  ^,  6  and  7  v/ere  prejudicial 
and  misleading.   In  his  notion  for  a  ncv/  trial  plaintiff 
particularly  specified  instructions  No,  h   and  7?  No,  6  v/as 
not  criticized  or  assigned  as  being  erroneous,  and  there- 
fore requires  no  connont.  ICrug  v,  Armoiir  &  Co.  (Abst.), 
335  111,  App.  2225  Pa.iak  v.  Mamsch,  338  111,  App.  337. 
The  criticisn  leveled  at  instruction  No,  ^1-  is  predicated 
on  Cohen  v.  Wcinstein,  231  111,  App.  8^,  where  instruction 
No.  22  told  the  jury  that  "if  they  believed  from  the  evi- 
dence that  the  collision  v/as  the  result  of  a  mere  accident, 
they  should  find  appellee  [defendant]  not  guilty."   Instruc- 
tion No.  h   in  the  case  at  bar,  v/hlch  advised  the  jury  "that 
the  fact  that  an  accident  occtirj-ed  and  that  the  plaintiff 
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was  injured,  of  Itself  raises  no  presuiiption  of  negligence 
or  liability  on  the  part  of  defendant  for  such  injury,"  is 
not  subject  to  the  criticisn  leveled  at  instruction  No.  22 
in  the  Cohen  case. 

By  instruction  No,  7  the  jury  were  charged  "that  the 
defendant  was  not  required  to  foresee  or  provide  against 
every  possible  condition,  danger  or  accident  that  night 
occ-or,  but  he  was  only  required,  tinder  the  law,  to  exer- 
cise ordinary  care."  This  instruction  must  be  considered 
in  connection  with  plaintiff's  given  instruction  No,  5 
wherein  the  jury  were  told  that  "at  and  ju.st  prior  to  the 
time  of  the  happening  of  the  collision  in  question,  it 
was  the  duty  of  the  defendant,  Thomas  Viviano,  to  exercise 
such  a  degree  of  care  and  caution  in  the  operation  of  his 
autonobile  on  the  public  highv/ay  in  question,  as  a  reason- 
ably prudent  person  would  have  exercised  under  the  same  or 
similar  circumstances  that  svirrounded  hiri  just  before  and 
at  the  time  of  the  hrppening  of  the  collision  in  question," 
Taken  together,  these  two  instructions  constituted  a 
correct  statement  of  the  law. 

The  case  v;as  fairly  tried.   The  weight  of  the  evi- 
dence and  the  credibility  of  the  witnesses  were  natters  ■ 
v;hich  clearly  had  to  be  submitted  to  the  jury  for  decision. 
Accordingly,  the  judgment  should  be  affirmed,  and  it  is  so 

ordered. 

Judgment  affirmed, 

Scanlan,  J,,  concurs, 

Schwartz,  J,,  took  no  part  in  the  consideration  or 
decision  of  this  case. 


VALERIA  BOTVJINSKI 

V. 
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)   APPEAL  FROM  SUPERIOR 
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)   COURT  OF  COOK  COUl^'TY. 


DROVERS  TRUST  AND  SAVINGS 
BANK,  a  State  Banking 
Corporation, 
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MR«  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION 
OF  THB]  COURT. 

The  plaintiff,  Valeria  Botv/inski,  brought  suit 
against  the  Drovers  Trust  and  Savings  Bank  for  wrongfully 
'  cashing  a  130,000,00  cashier's  cheek  v/ith  a  forged  endorse- 
ment. Trial  by  jtiry  resulted  in  a  verdict  assessing  plain- 
tiff's damages  in  the  sura  of  ^31^9^7,50,     Motions  for  judg- 
ment notwithstanding  the  verdict  and  for  a  new  trial  were 
overruled,  and  judgnent  v;as  entered  on  the  verdict.  De- 
fendant appeals. 

Pending  the  appeal,  plaintiff  nade  a  notion  to  strike 
the  report  of  procecdings^jupon  the  ground  that  no  application   '\ 
,,'-  had  /been  made  for  an  extension  of  time  to  file  the  report    /  / 

v;ithin  50  days  after  the  filing;  of  the  notice  of  appeal,"   -'   / 

/ 
as  is  required  under  rule  36  (1)  (c)  of  the  Supreme  Court  -'"^ 

"'■   of  Illinois,  We  allov;ed  the  r.otion,  and  the  report  of  pro- 
ceedings was  stricken  on  Juno  21,  19'+9.   Consequently,  the 
evidence  adduced  upon  the  trial  is  not  before  us,  and  the 
appeal  must  be  resolved  upon  the  comron-lav/  record. 

The  amended  complaint  alleged  in  substance  that 
plaintiff  purchased  a  .$30,000  cashier's  check  from  the 
defendant  bank  which  was  payable  to  her  order  |  that  at 
the  time  of  the  purchase  thereof  and  at  all  times  since. 
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VALERIA  BOTWINSKI, 

V. 


Appelleej 


DROVERS  TRUST  AND  SAVINGS 
BANK,  a  State  Banking 
Corporation, 

Appellant. 


) 
) 

)   APPEAL  FROM  SUPERIOR 

) 

)   COURT  OF  COOK  COUNTY, 

) 

) 

) 


MR.  PRESIDING  Jl'STICE  FRIEND  DELIVERED  THE  OPINION 
OF  THE  COURT. 

The  plaintiff,  Valeria  Botwinski,  brought  suit 
against  the  Drovers  Trust  and  Savings  Bank  for  wrongfully 
cashing  a  $30,000.00  cashier's  check  v;ith  a  forged 
endorsement.   Trial  by  jury  resulted  in  a  verdict 
assessing  plaintiff's  damages  in  the  sum  of  $31 j987. 50, 
Motions  for  judgment  notv.athstanding  the  verdict  and 
for  a  nevj   trial  were  overruled,  and  judgment  was 
entered  on  the  verdict.  Defendant  appeals. 

Pending  the  appeal,  plaintiff  made  a  motion  to 
strike  the  report  of  proceedings.   We  allowed  the 
motion,  and  the  report  of  proceedings  v/as  stricken 
on  June  21,  19^-9.   Conseq^^ently5  the  evidence  adduced 
txpon  the  trial  is  not  before  us,  and  the  appeal  must 
be  resolved  upon  the  common-lav;  record „ 

The  amended  complaint  alleged  in  substance  that 
plaintiff  purchased  a  $30,000  cashier's  check  from  the 
defendant  bank  which  was  payable  to  her  order;  that  at 
the  time  of  the  purchase  thereof  and  at  all  times  since, 
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she  v/as  and  Is  the  o\mer   of  sr.id  check,  and  was  and  is 
entitled  to  the  proceods  thereof;  that  one  Lillian  Beutler 
forged  the  signature  and  endorsenent  of  plaintiff  on  the 
check  and  requested  the  defendant  banJc  to  transfer  all 
the  proceods  to  her;  that  pursuant  to  said  request  the 
bank  wrongfully  paid  to  said  Lillirn  Beutler  the  suji  of 
$30,000.00;  that  plaintiff  did  not  then  or  thereafter  at 
any  tine  receive  the  proceeds  of  said  chock  or  any  por- 
tion thereof;  and  that  ir.nediately  upon  discovery  by 
plaintiff  of  the  forging  of  her  signatu.re  on  or  about 
October  1,  19'^:7  she  denandcd  the  return  by  dofendrnt  to 
her  of  said  sun  of  $30,000.00,  but  that  defendant  refused 
and  still  refuses  to  pay  the  said  sun. 

The  aricnded  cor.plaint  was  filed  on  Decenber  23, 
19h7 .     The  abstract  shows  that  on  January  12,  19^8,  de- 
fendant nade  a  notion  to  strike  the  .".nended  conplaint, 
but  no  grounds  or  reasons  in  support  of  the  notion  are 
abstracted,  nor  docs  the  abstract  show  the  court's  ruling 
on  the  notion.   It  appears,  however,  that  on  January  29, 
19^8,  plaintiff  filed  a  bill  of  particulars,  and  it  is 
urged  on  behalf  of  defendant  tiiat  the  filing  of  a  bill 
of  particulars  by  plaintiff  indicates  that  the  coirrt  nust 
have  ruled  on  the  notion  to  strike.  This  contention  is 
purely  conjectural,  however. 

The  verdict  of  the  jury  was  returned  on  January  28, 
19^9,  and  on  the  sane  day  the  court  entered  judgnent  there- 
on. Following  its  notions  for  a  new  trial  and  for  judgnent 
notwithstanding  the  verdict,  both  of  which,  as  previously 
noted,  were  overruled,  defendant  nade  a  notion  in  arrest 
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of  juclgnent,  but  the  abstract  does  not  show  any  ruling  on 
that  notion. 

The  v/cll  rocognlzed  methods  fbr  challenging  the 
sufficiency  of  a  conplaint  arc  notions  (1)  to  strike,  and 
(2)  in  arrest  of  judgment .   In  the  absence  of  any  evidence 
tipon  v;hich  to  consider  this  appeal,  defendant's  sole 
ground  for  reversal  now  rests  on  the  contention  that  the 
auended  co:aplaint  failed  to  state  a  cause  of  action  and 
should  have  been  stricken.   But  since  neither  the  grounds 
for  the  notions  nor  the  court's  rulings  thereon  are  ab- 
stracted, the  deter:  ination  of  the  sufficiency  of  the  cor^- 
plaint  is  not  properly  before  us.   In  Davis  v.  Horx  Insur- 
ance Co.,  233  111.  App.  566,  the  court  hold  that  "The 
abstract  is  a  pleading  of  the  party  filing  the  sa-j.e,  and 
V7hatever  is  sought  to  be  rcviov/ed  on  the  record  nust  be 
sufficiently  set  forth  in  the  abstract  to  enable  the  coirrt 
to  consider  the  sane."   (Citing  several  cases.)   Like  pro- 
nouncements v/ere  made  in  Deterding  v.  Central  Illinois 
Piiblic  Service  Co.,  223  HI.  App.  37^-;-,  v/herein  the  court 
hold  that  a  judgment  v/ill  not  bo  reversed  unless  a  judg- 
nent  is  sho\^m,  and  in  Goodrich  v.  Sprague,  376  111,  80, 
v/here,  passing  upon  the  question  whether  the  Appellate 
Court  had  jtirisdiction  to  pass  upon  a  notion  for  a  new 
trial  without  a  previous  ruling  by  the  trial  court,  it 
was  held  to  be  "the  office  of  Appellate  Court  *  *  *  to 
review  rulings,  orders,  or  judgnents  of  the  court  below, 
contained  in  the  record,  and  natters  not  ruled  upon  by  the 
inferior  coiirt  are  not  subject  to  the  consideration  of  the 
Appellate  Court  unless  the  lower  court's  failure  to  rule  is 
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nade  the  subject  of  an  assi,r;n;:ient  of  error.  In  v/hich  cr.se 
the  propriety  of  such  failure  is  the  question  presented  to 
the  Appellate  Court  and  not  the  nerlts  of  the  nattoi*  upon 
which  the  trial  court  refuses  to  act«   In  other  words,  the 
Appellate  Count's  jurisdiction  is  appellate,  and  extends 
only  to  those  natters  in  controversy  v/hlch  have  been  ruled 
upon  by  the  trial  court."  We  applied  this  rule  in  Jacobs en 
V.  Cui-:ii.-dnns  (Abst.),  323  HI.  App ,  290. 

This  conclusion  would  seen  to  afford  sufficient 
grounds  for  affirmance,  but  since  defendant  devotes  the 
major  portion  of  its  brief  to  the  argui.ient  that  plaintiff's 
amended  complaint  did  not  state  a  cause  of  action,  we  are 
constrained  to  consider  this  question.   Upon  the  miscon-  • 
ception  that  the  action  is  a  "trespass  on  the  case,"  based 
on  negligence,  it  is  urged  that  the  amended  complaint  does 
not  state  ^  cause  of  action  by  reason  of  plaintiff's  failure 
to  allege  that  she  was  not  guiltj^  of  contributory  negligence 
in  her  dealings  v:ith  the  bank.   The  cause  of  action  set  out 
in  the  amended  complaint  is  based  primarily  on  conversion, 
and  since  the  authorities  are  generally-  to  the  effect  that 
the  doctrine  of  contributory  negligence  does  not  apply  to 
suits  brought  by  holders  of  negotiable  paper  against  other 
parties  thereto,  due  care  \'/as  not  a  necessary  allegation. 
In  Crahe  v.  Mercantile  Savings  Bank,  295  HI.  375,  a  check 
was  drawn  on  the  defendant  ban]-  payable  to  plaintiff  and 
her  attornejr,  J.  Marion  Miller.   Miller  forged  plaintiff's 
name  to  the  check  and  deposited  it  in  his  bank,  and  the 
defendant  bank  later  paid  the  check.   The  banlc  interposed 
the  defense  that  plaintiff  v/as  estopped  from,  recovering 
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because  plaintiff  o.cted  necligc-ntly  in  her  transactions  with 
Mller,  but  the  cotirt  held  that  "v;here  there  is  no  legal 
duty  to  oxorclsc  care  there  is  no  negligence  in  lav/j" 
citing  Wizard  Oil  Co.  v.  U.  S.  Express  Co.,  265  111.  156, 
and  also  quoting  from  Shepard  &   Morse  Lvunber  Co.  v.  Eldrldge, 
171  Mass*  5l6,  51  N.  E,  9,  as  follows;  '"The  doctrine  of 
contributory  negligence  as  a  defense  to  actions  of  tort 
is  now  of  nost  frequent  application,  but  we  have  been 
referred  to  no  instance  in  which  it  has  been  held  appli- 
cable to  actions  upon  cormcrcial  paper,  or  even  when  the 
holder  of  such  paper  sues  in  tort  for  its  conversion  one 
who  has  innocently  taken  it  upon  a  forged  indorsenente 
Nothing  could  iiore  co'aplotely  unsettle  coruiercial  dealings 
than  to  extend  that  doctrine  to  suits  brotxcht  by  holders 
of  negotiable  paper  against  other  parties  thereto.  *  *  * 
We  are  of  opinion  that  the  holder  of  an  unindorsed  check, 
payable  to  his  ovm  order,  is  un<'''er  no  legal  obligation  to 
the  drawer  to  exercise  care  as  to  how  the  check  shall  be 
kept  or  to  when  he  shall  coriiiit  its  custody,  or  to  see  to 
it  that  the  check  shall  not  be  put  in  circulation  by  the 
forgery  of  his  indorsencnt,  so  long  as  he  acts  honestly, 
v/ithout  c ollusion , ' "  .Gustin  y .,  Bacon  Mfg.  Co .,  v ._ J'irst  . 
National  Bank,  22!^-  Ill,  App.  h57 j   and  V/izard  Oil  Co.  v. 
United  States  Express  Co.,  supra,  are  to  the  sane  effect. 
Cases  cited  by  defendant,  involving  actions  for  the  re- 
covery of  damages  due  to  negligence  in  inflicting  personal 
injuries,  are  of  course,  not  applicable  to  the  facts  in 
the  instant  case.   We  hold  that  freedom  from  negligence 
was  not  a  necessary  allegation  in  the  anended  conplaint 
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charging  the  Issuing  bank  with  v;ronj;^fully  cashing  the  check     ^ 

upon  the  payee's  forged  signature^ 

Othet  points  are  raided  by  defendant,  but  in  the 
view  we  take  it  will  be  unnecessary  to  discuss  them.  For 
the  reasons  indicated,  the  judgment  of  the  Superior  Court 
is  affirmed. 

Judgment  affirmed. 


Scanlan,  J.,  concurs, 

Schwartz,  J.,  took  no  part  in  the  consideration  or 
decision  of  this  case. 
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